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DECEFTION AND DISTRUST:
THE FEDERAL COMMUNICATIONS COMMISSION
UNDER CHAIRMAN KEVIN J, MARTIN

This 1s a report by the Majonty Staff of the Committes on Energy and Commerce on the
bipartisan investization of the Federal Communications Commission’s (FCC) regulatory
processes and managoment practices.

This investgation was prompled by allegations to the effect that Chairman Kevin 1.
Martin has abused FCC procedures by manipulating or suppressing reports, data, and
information. Allegations of a broken process at the FCC came from current and former FCC
ernployees, telecommurncations industry representatives, and even olther commissioners, and
were oflen reporled in the press.

In short, there were 3 aumber of indications that things were amiss al the FCC. Most
prominently, these issues seemed to come (0 a head with the Commission®s consideration of the
13" Annual Video Competition Report, in November 2007."

Against this background, on December 3, 2007, Chairman Dhingell wrote to FCC
Chairman Kevin J. Martin, noting “an apparent breakdown in an open and transparent regulatory
process” at the FCC, snd posing an initial set of questions “t¢ enswre that the Commission
processes are fair, opeqn, and trapsparent, and that they serve the public interest.”

In an undated letter received by the Commuttee a few weeks later, Chairman Martin
specifically agreed to adhere to the requirements of the Administrative Procedure Act gﬁPA} and
to make all but one of the management improvements requested by Chairman Dingell.” In his
letter, however, Chairman Martin refused to agree to “publish the text of proposed rules
sufficiently in advance of Commission meetings for both (i) the public to have a meaningful
opportunity to comment and {ii) the Commissioners to have a meaningful opportunity to review
such comments.”

While Chairman Martin is technically correct that the APA does not require that he
publish the actual text, his reply was a red flag that all was not well. Transparency was plainiy
not @ prioruy.

Omn Jaouary 8, 2008, Chairman Dingell, Subcommiittee Chairman Stupak, and Ranking
Members Barton and Stirnkus, sent a letter to Chairman Martin announcing *a formal
investigation inte FCC regulatory praclices to determine if they are being conducted in a fair,
oper, efficient, and transparent manner.” This letter was followed by an extensive, bipartisan
request for records on March 12, 2008,

' The fact that the other Commissioners were fstrated with the operation of the Commussion under Chairman
Marim 15 evidenced by a memaotandum (o Charman Martin's Chief of Stall from stoior staflin the four other
alfices, outlining an array of process problems and propesing remedics. See bemorandum to Dan Gonzale,
Movewmber 27 Open Meeting, Comnrission Internal and Meeting Procedures, Nov. 16, 2007 (Exhibit 1),

? See Letter from Chairman Martin to Chairman John D. Dingell, undated (December 2007) (Exhibit 2).
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{ver the course of the investigation, the Commuitee staff reviewed several hundred
thousand documents {both Lard copy and electronic), including 95 boxes of paper documents;
conducted 73 interviews of current and former FCC employees and individuals associated with
the telecommunications industry; solicited and received e-mails from FCC employees and
contractors at a secure c-mail address cstablished for this purpﬂse;" and reviewed dozens of
allegations that were delivered by hand, fax, phone, and mail.

As discussed in more detail below, we found:

s There are instaneces in which the Chairman manipulated, withheld, or suppressed
data, reports, and information. Chairman Martin withheld important and relevant data
from the other Commissioners during their consideration of the 13" Annual Video
Competition Report in an apparent attempt to cnable the Commission to regulate cable
television companies. In addioon, Chairman Martin’s manipulation of the Second A La
Carle Report may have damaged the credibility of the Commission, and certainly
undermined the integnity of the staff. Moreover, it was done with the purpose of
affecting congressional decision-making, in that it was issued as a report to Congress.

* Important Commission matters have not been handled in an open and transparent
MANRET, thereby raising suspicions both inside and outside the Commdssion that
some parties and issues are not being treated fairly. Chainnan Martin's peremptory
reversal of the First A La Carte Report’s conclusions without secking further public
conunent or conducting further studies gives the impression that the 1ssue was not
handled openly and fairly. Our investigation confirmed this impression.

« The Commission has failed to carry out some important responsibilities. The
Commission’s oversight of the Telecommunications Relay Service Fund has been lax at
best. The Chairman'’s office appears to have ignored evidence that the ratepayers have
been overcharged, while the companies providing Telecommunications Relay Service
have been overcompensated, potentially by as much as $100 million per year. In
addition, the Commission has failed to submit statutonly required reports to Congress.
Finally, the Commission took months to respond to our records request, and many
records are still outstanding ! The Commission has yet to produce numerous emails and
other electronic records covered by our records request,

+ Chairman Martin’s heavy-handed, opaque, and non-collegial management style has
created distrust, suspicion, and turmoil among the five current Commissioners.
Relations aimong Commissioners are not collegial. Chairman Martin does not afford his
lellow Commissioners direct and unfettered access to the Commission staff and their

* We csrablished a web address, fecinvestisationi@mail house . goy, thal FCOC emplavees and others could use
without fear of their e-mail being seen by others. The March 12, 2008, letter required Chairman dartin to notily ali
employees and contractors of this e-mail address, More than 100 ¢-mails were reccived.

* Due to allcgations ahout the FCC General Counsel’s role in withholling records produced by agency cmployees,
we requested the Gieneral Counsel to produce all documents that he withheld on the basis that they were
"uaresponsive,” We have yel W receive those records.
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expert advice, thereby hindering the ability of the other Commnissioners to carry out the
duties of there offices and the work of the Commission.

=  Commission staff have not been efficiently managed. Within a fow days of taking
office, Chairman Martin imposed a major reshulfling of FCC staff throughout the agency.
While a certain amount of reorganizaiion is not unprecedented for 2 new chairman, it was
highly unusual in both 1ts breadth (neariy every senior position at the agency changed
hands) and its depth (even a number of non-management line staffers found themselves
inexplicably reassigned).” In some instances, senior employees with extensive
experichce and expertisc were reassigned to junior-level positions, a senseless waste of
resources. [t appears thal some mmportant Commission proceedings were delayed as a
result,

‘There 1s evidence that since our investigation began Chairman Martin has taken some
small steps to address some of these problems. For example, we are told that he has initiated
regular press conferences and publicized hearing agendas in a timely fashion. We understand
that the Commmassion staff is now being engaged in certain matters where 1t was largely 1gnored
in the past.

The detailed results of our invesligation are laid out below. A few allepations were
received so recently that they have not been investigated and are not included here. We have
also excluded matters thal seemed trivial per se. Still ather allegations have not been adequately
investigated because the FCC has not yet produced all of the records requested by the
Committee.

Normally, 1n the course of an investigation of this nature we would recommend that a
hearmg be held to receive testimony from wilnesses and to further examine the issues. Ducto
the climate of fear that currently pervades the FCC, however, we found that key wilnesses were
unwilling to testify or even Lo have their names become known. Therefore, we recommend that
the Committee 13sue this repert in lieu of a bearing to protect the many honest people who came
forward under 4 promise of protection or anonymity.

We provided Chairman Martin and key members of his staff with an oppertunity to meet
with s to discuss the matters addressed by this investigation. Letters of invilation were sent to
Chairman Martin; his Chief of Staff, Danicl Gonzalez; his former senior counsel, Catherine
Bohigian, the Inspector Genceral, Kent Nilsson; and the Chief of the Public Safety and Homeland
Security Bureau, Derek Poarch, Chainman Martin, Mr, Gonzalez, and Mr. Poarch all ignored our
invitation. Ms. Bohigian and Dr. Nilsson declined to mect.®

* See, gg, “All Shooek Up: Mariin Remakes FCC" bulticharnel MNews, Ocrober 17, 2005.

* Dr. Nilssan refuscd to meet on the grounds that he would nat be permitied to have two members of his staff present
and that no transcript would be kept of the meeting. T, Nilsson ¢ited oo legal basis for his demands and there is
hone,



ISSUES

1. Overcharging Consumers for the Telecommunications Relay Service (TRS) Fund

Allegavion

Chairman Martin ignored internal warnings that rates proposed for providers of TRS
services wore 100 high and permiitted an unjustified rate increase that will cost consumers as
ruch as $100 million per year in cacess charges. This change reportedly allowed the dominant
TRS provider to reap millions of doflars in excess of that permitted by repulation.

Findings

Title IV of the Americans with Disabilities Act reguires the FCC to ensure that
telecommunications companies offer special telephone services to peaple with hearing or spegch
disabilities that allow them to communicate with hearing people.” This requirement has been
interpreted to include interstate traditional TRS, spcech-to-speech relay service, and captioned
telephone service, as well as intrastale and interstate video relay service (VRS), and [ntemel
Pratocol relay service (IP Relay). All of these services are referred to as TRS.

People with hearing or speech disabilitics arc not required {o pay for these services.
[nstead, the companies providing the service receive compensation from the TRS Fund, which
was created by the FCC for that 1:-111'];1::&5'9:.3

The TRS Fund is financed by contributions from all interstate telecommunication
companies, based on a percentage of their revenues.” The companies then pass these charges on
to their customers. Thus, in effect, all users of interstate telephone service contribute to the
Fund. Thas charge vanes fTom about 7 to 20 cents per month, depending on the State in which
the taxpayer is located. The TRS Fund has now grown to more than 5800 million.'®

The TRS Fund was originally intended to compensate telephone companies for their
actual reasonable costs (in effect, their marginal costs) in providing the service. Since the
inslitutron of this program, however, the FCC adopted such high compensation rates for YRS
service that stand-alone, for-profit companies began to offer VRS on a national hasis. The FCC
also decided to compensate VRS providers for not only the marginal costs of providing the
service, but also for providing free VRS equipment, free installation, free maintenance, free cails,
and free long distance. "'

7 See Americans With Disabilities Act, Pub. L. Mo, 101-336, § 401, adding Section 223 10 the Corununications At
of 1934,47 U.S.C. & 225,

£ See 47 CFR. § 64.604(c)(5 1)

? See 47 CER, § 64.604(cI S A -

' Sew Order, Tefecommunications Relay Services and Speech-to-Speech Services for Frdividuals With Hepring
Lisabifities, TG Doc. Mo, 02-123, adopted and released June 24, 2008, p. 7,

"' See Memorandum from Tom Chandler, The faterstate TRS Fund and the compensation of TRS providers, Junc 22,
2007 {referred w hereinalter as Cherdler Meme ) Exlinbil 3),
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VRS has become the dominant service compensated by the Fund, receiving 73 percent of
the compensation. Moreover, the VRS program has grown very rapidly. The monthly VRS
rminutes for which VES providers received compensation grew from 35,000 10 June 2002, when
the service was first widely offered, to 4.9 milhion 1n Apnl 2007.'2

The FCC is responsible for protecting the intcerity of the TRS Fund.”® FCC regulations
limit TRS prowviders o compensation for their “reasonable costs,” which are defined by the
Commission as actual costs plus a sel percentage return on investment {ROI)."

The main issues raised by the allegation above is whether the FCC is overcompensating
VRS providers and whether the Commission is adequately verifying the ¢laims for Fund
reimbursement made by the carricrs. Each of these issues is discusscd below,

Chercompensation

In & highly informative memorandum addeessed to sentor FCC officials in June 2007, the
Chief of the Disability Rights Office, Thomas Chandler, outlined major problems with the FCC’s
adminmistration of the TRS program and the TRS Fund. According to Mr. Chandler, a single
VRS company [Serenson Video Relay Services] provides 82 percent of all VRS minutes.
Continued Mr. Chandler:

YL we know that the dominant provider was overcompensated agpmﬂ'mare{y 580
miflion in calendar 2006 and 357 million tn calendar 2005 ... "

M. Chandler went on to point out that,

“This compensation in excess of cosis increaves the Fund size. We also know thal, with
the same compensation rate, some of the smaller providers lost money.™'®

This was not the first time that Mr. Chandler had warned FCC officials of problems with
the TRS program. In a May 21, 2007, e-matl, Mr. Chandler provided *a few thoughts on YRS
compensation rates.” Among other things, he expressed his frustration with the way in which the
Commission had let the program get out of hand, observing that,

“We have lost our moorings, with terrible and frustrating conseguences (not the least of
which is the size of the Fund and the enormous overcompensation of some providers).”"’

" See M, p. 2.

" Ser Scction 225 of the Communications Act, 47 U.5.C. § 225, The FUC's Web site provides an overview of its
TRE responsibilities. htmpyefweswr foe poviwcbitapd ogd

' See 47 CFR. § 64.604(cH 530N E). See also Telecommunications Relay Services and Speech-to-Speech Services
Jor fncivideals with Hearing and Speech Disadnlities, CC Docket Wos. 903 571 and 8367, CG Dackel Xg, $3-123
Report and Order, Order on Reconsideration, and Further Molice of Proposed Bulemaking, 18 FOCR at 12,544-45,

ara. 132,

E Chandler Memorandwin at p.3 {Exhibil 3),

' 14, Anincrease in Fund size translates to an increase in ke surcharge on consumer phone bills.

"7 E-mail from Thomas Chandler to Cathy Seidel (Chief, Consumer and Governmental Affairs Burean), Long
winded e-mail on VRS cost recovery. Some thoughts to consider. Tom, Wav 21, 2007 (Exhibit 43,




Despite objections from the FCC staff, three months later Chairman Martin was
prepanng o circulate a new order sething compensation rates for TRS providers. In a September
4, 2007, e-mail to Chairman Martin's senior staff, Mr. Chandler delivered what he called his
“last gasp” on this subject in an attempt to correct the situation:

“Does the Chalrman recognize that these rates perpetuate the enormous (8100 milfion ¢
year) windfal! for Sorenson. at the expense of the ratepuyers. {sicf Does he realize that
Sorenson’s own filing shows that its actual cost of proving [sic] VRS in calendar 2006
was in the low §4.00 range, so that the present 36.64 rate was more than 50% higher
than Sorensan’s actual costs? .

Mr, Chandler approved of the new tiered rate approach for TRS Fund compensation that
the Commission was about to consider, but he pointed out that the proposed rates in the tbers
were niuch oo high:

“Tam all for the tiered rate approach, and even locking in the rates for three years. But,
honestly, the currgm rates fin the draft orderf . . . are just absurd given the facts as we
fmow them ... ™"

Mr. Chandler closed his e-tnail with & final plea:

“Again, [simply hope that some of these issues and concerns will be consiclered before
the Commission adopts an order that is not only fin my view} completaly unsupportable,
but also really rips off the ratepuyers to envich the providers. At bottom, that really fsn't
the right thing to do. 20

Mr. Chandler’'s candid analysis evidently went unheeded. Chairman Martin circulated
(he draft order, and it was adopted by the Commission.”' Evidently the Chairman’s office did
not apprise the rest of the Commission of Mr. Chandler’s views.

Verificarion of Claims for Compensation

In addition 1o the 1ssue of whether the FCC is overcompensating TRS providers, the FCC
has done little to vertfy the accuracy of claims for compensation from the TRS Fund. A leading
example is the case of Sorenson, the dominant VRS provider, with an 80 purcent market share.
The FCCs Inspector General (IG) engapged KPMG to conduct an audit of Scrensen. On April
10, 2008, KPMG reported to the FCC that Sorenson had denied the KPMG auditors access to the
staff and systems necessary to conduct the audit, and refused to permit them fo review the

': E-mail from Thomas Chandler to lan [Xlner, Cost recovery order, Sept. 4, 2007, p. 1 {Exhibit 5).
Hd.

0
Id atp 2.

*! Bree Telccommunications Relay Services and Speech-to-Speech Services for Individualy with Hearing and Spegch

Disabilities, TG Docket No. 03-123, Report and Order and Declaratory Ruling, 22 FCCR. 20,140 (Nov, 19, 2007}
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company’s unredacted financial statements for 2004, 2005, and 2006.” KPMG was therefore
unable {o conduct the audit.

Sorenson’s refusal to cooperate with the auditor meant that the company’s reponed costs
and minutes-of-service-charged, for which they sought and obtained compensation from the THS
Fund, could not be substantiated. Yet, the stonewalling by Sorenson has evidently been
effective. Nothing has been done to force Sorenson to open its books.™

The IG also engaged KPMG to audit seven other VRS providers, who share a total of 15
percent of the VRS market. The audits were not reassuring, as KFMG reported that,

" . pervasive issuey . .. came (o our aitention during the performance audits
specifically related to (1} the lack of adequate supporting documentation for the TRS
costs reported by the providers . . . and (2) the incorrect or unalowable minutes claimed
by the providers in the Monthly Reports of Relay Service Minutes. v

Conefusion

There is substantial evidence that the FCC has failed (0 set reasonable rates for
compensation of TRS providers. As a result, consumers are being significantly overcharged to
finance the TRS Fund and TRS providers are being significantly overcompensated. Despite the
detailed evidence provided to the Chairman’s office, nothing was done to stop the centinued
overcompensation of TRS praviders. It appears that Mr. Chandler was correct when he 10ld
Chairman Martin’s olfice:

“I hate to say 1, but the whole TRS (VRS) compensation regime has become a classic
fleecing of America

In addition to the 1ssue of overcompensation, there are questions as to whether all of the
minutes that TRS providers subniit for compensation have actually been incurred by people with
hearing or speech disabilities, and whether provider costs are accurate.

We recommend that the FCC immediately mitiate a full investigation and audit of
Sorcnson. It is simply unacceptable that a company subject to Commission regulation and which
every year receives millions of dollars from a Government fund can refuse to open tts books to
Government-authorized auditors, The FCCs apparent failure to insist on auditing Sorenson’s
hooks indicates an abdication of its responsibility 1o administer and protect the integnty of the
TRS Fund.

* See Letter from KPMG LLP to FCC, April 10, 2008 (Exhibit 6),

Ihe Committee staff was very recently informed that as a result of our investigation, the 1G was moved o send a
formal report 1o Chajrman Martin on the resulis of the TRS audits. The FCC, however, has si] taken po action to
{orce Sorenson o subimut wo audit or (o cotrect the deficiencics found 1o the other audits.

* Letter to Dr. Kent B, Nilsson, inspector General, from Terry L. Carnahan, KPMG, LLP, July 30, 2008, p.1
J;Exhibil 7.

** Chandler c-mail, nete 12 supra, at p.1 {Exhibit 3,
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In addition, we recommend that GAQ invesligate the entire TRS program, including the
FCC's efforts to protect the integrity of the Fund and the 1G’s audits.

2. The FCC’s “A La Carte” Report
Allegation

Chairman Mariin manipulated report findings and policy direction with regard to “z la
carte” cable and sateilite television service™ when he ordered that a report to Congress
previously issucd by the Commission be rewritten with a completely different outcome and
1ssued as a “supplemental” repori.

Findings

The first A .a Carte Report was not required by statule or regulation, but was a study
conducted by former FCC Chairman Michael I'owell in response to letters from the House
Energy and Commerce Committee and the Senate Commerce, Science, and Transportation
Committee requesting the FCC to examine the a la carte issue.”’

T address the complex regulatory and legal issues posed by the Committees, the FC(C's
Media Burzau issued a notice requesting public ¢comment and infonnatien on the technical,
economic, and legal issucs identified in the congressional requests, and conducted a symposinm
to explore the pros and cons of a la carte service.

In November 2004, the FCC issved its Report on the Packaging and Sale of Video
Programming Services to the Public {referred (o here as the “First Report”), which found that a
la carte programming by cable television providers would not benefit consumers. This report
was e crrculated o the full Comimission for review, but was issved at the direction of Chairman
Powell as a response to the congressional reguests.

Shortly after becoming chairman in March 2005, Chairman Martin ordered the
Comumussion staff to rewrite the report and reverse its findings. Chalrman Martin, however, did
nol request additional pubiic comment or seek additional informatien.

—ar

* In this context, “a la carte” or “'a ba carte service" refers to providing cable or satellite telovision customers with
the option to purchase individual television neiwork programming, i.e., individaal “changels.” Currently, virtually
all cable and satellite television system operators make netwaork channels available ondy in a limited number of large
bundles {commuonly referred to as “tiers™). There appears to be widespread belicf among cable and sakellitc
custemers (hat it they could purchase only the channels they want, it would cost them less. The providers argue that
a la carte service would cost mote. Inoadditicn, it s argued ihat a 1a cane programming would frusirate social
objectives by inhibiting the prowth of sinall operaters and minority propramming.  In any case, this report makes oo
altemipt to analvze the pros and cons of 3 la cacte service.

*' See Letter from House Energy and Commerce Committes Chairman Joe Barton, John L, Dingell, Fred Uplon,
Edward Markey, and MWathan Deal, to FCC Chairman Michael K. Fowell {May 18, 20043, and Letler from Scnate
Commeree, Science, and Transportation Commiteee Chairman John MoCait to FOC Chaimman Michael K. Powell
(May 19, 2004),
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In February 2006, the FCC 1ssued the Further Report on the Packaging and Sale of Video
Programming Services to the Pubfic (referred 1o here as the “Second Report™), finding
substantial consumer benefits in a la carte service, the direct opposite of the finding in the 2004
report. Like the First Report, the Second Report was not reviewed by the full Commission, but
was delivered to Congress as a “further report” and released to the public.

Chairman Martin's reversal of the First Report’s Lindings with regard to a la carte service
provoked suspicion inside and outside the FCC that the Second Eeport was not based on
objective analysis. It was particularly obvious that the Chaimman made no attempt to seek
additional public comrment or to conduct additional studies. As noted previously, the Committes
staff takes no position on the ments of a la carte service. We found evidence, however, that
Chairman Martin’s office directed the FCC staff to find that the First Report was deficient and
that a la carte scrvice could provide substantial consumer benefits.

Interviews with Commission staff indicated that within weeks of becoming chatrman in
March 2005, Chairman Martin gave the Chief of the Media Bureau 10 days to rewnte the First
Report and reverse its findings, The staff then struggled with the problem of rewriting the
eriginal report, because the First Report contained what they believed to be their best analysis of
the issue. Apparently frustrated with the lack of progress in rewnlmg the report, Chaimman
Martin reassigned the project to other staff and demoted the long-lime leader of the Media
Buregau, who was relegated to an obscure position and ultimately left the Commission.

E-mails obtained by the Commitiee demeonstrate that the outcome of the new report was
predetermined and that the underlying analysis was micro-managed by the Charmrman’s slaff as 1t
progressed. Work on the Second Report was led by Mr. Daniel Shiman, an economist with the
FCC career staff, under the direct supervision of Ms, Catherine Bohigian, Semior Legal Advisor
to Chaimian Martin.*®

In a June 30, 2005, e-mail, Mr. Shiman sent to Ms, Bohigian a draft outline of the report
for her review. In her reply, she approved the ouline and noted that,

“fihel 2 section should just be criticizing the repores [sic] conclusions thar . ala
' 1:29
carte would be bad for consumers.

In a July &, 2005, e-mal, ancther FCC emplovee discusses her notes from an cachier
meeting in which Ms. Bohigian has given the team instructions for the wniting of the report:

“My notes say that the first part of the document is to be a rebuttal to the previous report,
ar%ux'ng that it was based on failed assumptions and a failure 10 consider other issues . ..

* Ms. Rohigian, a former law school classmate of Chairman Martin, served as Senior Legal Advisor on his personal
siaff during the periad in which the Second Report was being drafied.

¥ ¥ omail from €, J3ghigian to 13, Shiman, Qutling for Repors, June 30, 2005 {Exhihit 8).

£ mail from Sareh Whilesell to [, Shitan, Key docwments, July 5, 2005 (Exhibit 9).
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On July &, 2005, Mr, Shiman began an c-mail exchange with Ms. Bohigian, in which he
provides his thoughts “on some key 1ssues” including the observation that,

“Prices are therefore likely (0 be higher under a la carte, and viewership for smaller
networks will be lower as people decline 1o purchase them ™

Evidently Ms. Bohigian was unthappy with that particular observation, as she replied a
few minutes later:

“Daniel, I'm concerned about point 3. Regardless of what the first report lucks or
gssumes incorrectly, the conclusion of this report is supposed io be that a la carte could
be cheaper for consumers.”™’

Mr. Shiman, however, held his ground, replying,

“Cherall, [ think pure a la carte would likely vaise most cable bills, with fewer channels
detivered ™

Within 2 minutes, Ms. Bohigian made her point very clear:

“Danief, the report cannot conclude that a la carte would likely raise most cable bifls,
with fewer channels delivered, If that s going to be the conclusion, we need to stop

i
now.™*

The fact that the Chairman’s office dictated the outcome of the report is further
confimmed by Mr. Shiman in a July 22, 2005, e-mail to one of his colleagues, where he also notes
that the purpose of the repori 15 to influence Congress:

“It is importunt to remember that we cun 't require a la carte, that this would reguire
Congressional action, and this report is meant lo give them some information about the
options {albeit following the divectives of fthe Chairman’'s Office] p2032

The issue of a la carte programming is highly controversial and has received substantial
congressional intcrest. As a result, the Congressional Rescarch Service (CRS) was asked to
review both reports. CRS concluded that “neither [the first or the second reports] . . . should be
viewed as providing definitive results.™** CRS did say, however, that “most of the criticisms of
the Initial Report that are presented in the Further Report either are not supported by availabls
market data or cannol be proven ong way or the other,™’

31 E-mail fiom [, Shiman to C, Bohigian, Thoughts on some issrees, Juby 8, 2005, 2:20 p.m. (Exhibit 10, p.2),

¥ B-mail from O Bohigian to 3. Shiman, $houshts o some fiswes, Inky 8, 2005, 3:5% pao. (Kxhibit 10, 0,11,

** E-mail from 1D, Shiman to C. Bohigian, Thoughes on some issues, Juky 8, 2003, 4:16 p.m. (Lxhibil 10, p. 1),

* E-mail from C. Bohigian te D, Shiman, Thowghts oa some fiswes, Taby 8, 2005, 4:18 pm, (Eshibit 11, p.1).

** E-mnail from D. Shiman o W, Sharkey and 3. Whilcsell, Priciag rew conswmer options, July 22, 2005 [Exhibil
12, p.i).

* See C.13.Goldfark, The FOC's “a fa Carte" Reports, CRS Heport RL 33338 (Mar. 30, 2006), Summary and pp.
14-15.

T See i, at Summary,
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Conclusion

Qur investigation confirmed that Chairman Martin’s peremptory reversal of the First
Report’s conciusions without seeking further public comment or conducting further studies was
handled neither openly nor fairly. The Chalrman’s manipulation of the Sccond A La Carte
Report may have damaged the credibility of the Commmuission, and il certainly undermined the
integrity of the staff. Moreover, as a report to Congress, it was designed to influence
congressional deciston-making.

This last point 15 particularly troubling. Congress created the FCC {and the other
independent regulatory ageneics) te provide independent regulatory and adjudicatory decision-
making, and 1o serve as a cenler of expertise on telecommunications matters. Owver the vears,
Congress has come to rely on that expertise as it sets telecommunications policy and enacts
legislation affecting the industry. Chairman Martin’s manipulation of the Sccond Report calls
into question the reliability of telecommunications information and analysis provided by the FCC
ta Congress.

From a management perspective, Chairman Martin's demotion and reassignment of
professional employees who disagreed with him was unpnineipled and may have serously
undermined the ability of the FCC to accomphsh its mission.

3. The 13th Annual Video Competition Report

Aflegarion

Chairman Martin attempted to manipulate the data and conclusions contained in the 13tk
Annnual Report to Congress on Video Competition, a report required by statuie to determine,
among other things, whether the so-called “70/70 Rule” has been met {a statutory threshold that
would permit significant additional regulation of the cable television industry).™ Because the
full Commission voted to revise Chairman Martin’s draft report to cenclude that the 70470 Rule
had per been met, Chairman Martin then suppressed (he report. It has never been released. In
addition, the report was zlready nine months late when it was circulated to the full Commission
for vote,

Findings

Two main 1ssues are raised by the foregoing aliegation—manipulation of data and the
Lmelmess of the report.

* The 70770 Rule is a statutory threshold that allows the FCC to inpose certain regulations on cable providers if
cable teluvision service with 36 channcls or more is availabie to at least 70 prreent of all U5, houschalds and if 70
percent of those bouseholds do in fact subscribe to such cable scrvice.  See Section 612(g) of the Communications
Act of 1984, 47 US.C, §532(g).
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Manipulation of Data

The FCC is required by statute to “annually report to Congress on the status of
competition in the market for the delivery of video programming, ™

There 15 nothing m the relevant statute or regulations that requires the FCC to usc any
particular data in assessing the level of competition in the cable television industry. The FCC,
however, has traditionally collected cabic systern subsenber data from a wide variety of sources,
mcluding its own internal data (Cable Price Survey and the Annuat Report of Cable Television
Systems [known as Form 325 data]); independent data compiied by Niglsen Mcdia Research,
SNL Kagan, and Warren Communications; and other information submitted by commenters in
responsc Lo an annual, public Notice of Inquiry inviting information.*®

In 2007, Chatrman Martin directed the staff preparing the [3th Arnual Report to
Congress on Video Compelition (covening 2006} not to use the broad base of data it had
traditionally used for ils analysis, but to use certain data provided by Warren Communications ta
deterrnine whether the 70770 Rule had been met.

There appear to be substantial limitations in the data provided by Warren
Communications. In fact, Wamen Communications was not aware that its data was going to be
used te detcrmine whether the 70/70 Rule had been met. When Warren leamed that was the
purpose, 1t expressed reservations about using the data for that purpese. According to Warren,
the data # provided was incomplete because it did not include all available data on basic
subscribers, homes passed, and channel capacity.*' As Warren Communications’ Managing
Editor Michael Taliaferro stated in a letter to Comrmissioners Tate and McDowell:

.. data compifations that depend on the voluntary cooperation of competitive
enterprises obviously will have paps, and it hos been our practice not to attempt to fill
these gups with estimates, even using stundard statistical methods . . .. fregret that this
may have been unclear in my October 10 communication with the Commission. (learly,
any fiture requests for dala from the Television & Cable Fucthbook database should be
accompanied by a discussion of ity intended wse, and its inkerent limirations as well a5 its
acknowledged strengths

Nevertheless, the Martin Draft used the data to find that the 70/70 Rule had been met for
calendar year 2006,

In November 2007, Chairman Marlin circulated his drafi version of the 73 Anwual
Repore to the full Cammission for vole, along with the Notice of Inquiry for the 74™ dnnual
Report (covering 2007).

¥ Section 028{g) of the Communications Act of 1934, as amended, 47 U.S.C. §54 82}, see afiv Lleventh Anmual
Report, p. 2.

" See Eleventh Annual Eeport, 20 FCCR 2755, 2767, para, 20 (2003}, and Twellth Annuzl Report, 21 FOCR 2503,
2514, para. 34 {Z006).

*! See Letter from Michael . Taliaferro, Wanaging Editor, Wammen Communications News, Inc., to Comissioners
Tate and McDowell (November 15, 2007) {Exhibit 13).

** See id atp.k.
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At the direction of Chairman Martin, the draft report circulated to the Commission for
vote contained only the Warren Communications data. All of (he other data coliecled 1n
response Lo the Notice of Inguiry was intially withheld from the other Commissioners, and the
career staff was directed not to discuss it with them. It was not until after 7:00 p.m. on the night
before the Commission vote that the rest of the data was made available to the other

. 4
COMIIEEL0IICES. :

The next day, on November 27, 2007, the Commission majority rejected the Martin draft
and voted to issue a report finding that the 70/70 Rule had rer been met. The Commission aiso
adopted the Notice of Inquiry for the 74™ Annual Report {covering 2007). The revised repont,
however, has never been “reieased™ and submitted to Congress. The Notiee of Inquiry for
2007 has not been released either.*

Timeliness

As noted above, the FCC 18 required by statute to “annualiy report to Congress on the
status of compeiilion in the market for the delivery of video programming, “{emphasis added)™
While the stalute does not inciude 2 specific date for submission of the report, the passage of
nearly 2 years without such a report is clearly a viclation of the statutory requirement for an
annual report.

INotwithstanding the vote of the full Commission, Chairmtan Martin has withheld from
release both the 73" dnnual Report and the Notice of Inquiry for the /4™ Annual Repor:, for
nearly a year.

‘The FCC is also required by statute to subrnit (o Congress a related annual cable report
known as the Cuble Price Survey Report, which contains data cited in the Video Competition
Report.*” The 2006 edition of this repoxt still has not been released. The FCC is clearly late in
submitting this report, as well.

Conrclusion

Chaimman Martin’s withholding of the majority of the market data from the other
Commissioners, combined with his insistence on using the weaker Warren Communications data
in the draft repont, is evidence that he attempled to manipulate the findings of the report to force

I See Statement of Commissioner Robert M. McDows|l, dnmuaf Assersment of the Status of Competition in the
Marke! for the Delivery of Video Programming, Thirteenth Annual Report, ME Docket No. 06-189 (Now. 27, 2007,
Ea' 2 (Exhibit 14).

The FCC makes a rather confusing distinction betwecn items that have been "adopted” by the Cormmission, /e,
approved by a majonity vote, and items that have been "released”, £, technical commeetions have been made to the
adopted version and the item officially issued, Further confusion arises from the fact that some ilems that have been
“adopted” but not “released™ have grcaswonally been published on the Commission's Web site or other Web sites,

* See “FCC Adopts 13% Annual Report to Congress on Video Competition and Natice of Inguicy for the 14%
Annoal Report," FOO News Release, Moy, 27, 2007,

* Section 6Z8(g) of the Communications Act of 1934, as amended, 47 U 5.6, §548(g).

*" Sew Section 623{k) of the Communications Act of 1934, as amended, 47 U.S.C. §543(k),
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a conclusion that the 70770 Kule had been met. In the words of Commissionar McDowell, “The
books have been cooked to trigger the 70/70 rule. ™

Followmg the full Commission’s decision to reject Chairman Martin's draft version of
the report and adopt a revised report finding that the 70470 Rule had ror been met, Chajrman
Martin withheld release of the report for nearly a yvear. In effect, he first attempted 1o suppress
the relevant data, and, when that failed, he suppressed the Commission’s decision.

Both the {3th Annual Report to Congress on Video Competition and the Cable Price
Survey Report for 2006 have yet to be submitted to Congress. Moreover, at this point it seems
unlikely that the 2007 editions of these reports will be issued this year. The failure to submit
statutorily required reports to Congress for ncarly 2 yoars after the reporling pened indicates a
callous disregard for these stalutory cbhgations.

‘There 15 no apparent reason why the report approved by the Commission majerity should
not have been issued © Past reports, dealing with all the same issucs, have been circulated, voted
on, and released in a timely manner. For example, the 12 Annual Report (for 2005) was
adopted on February 10, 2006, and released just 3 weeks later, on March 3, 2006, The 7%
Annuafl Repory (for 2004) was adopted on January 14, 2005, and released 3 weeks later, on
February 4, 2005.

The FCC’s findings pertaining to the 70470 Rule could have significant implications for
the cable industry and its competitors. The failure to issue the 13" Annual Report has caused
needless uncertainty for the industry. In withholding the report, Chairman Martin has thercfore
abdicated his responsibilitics to Congress, the public, and the industry.

4. Network Reliability and Interoperability Council Advisery Subcommitiec Report

Allegation

Chairman Martin suppressed a report produced by Subcommttee 1B of the Network
Reliability and Interoperability Council VII (NRIC or Council), which was charged with
recommnending improvements to emergency and Enhanced-911 (E-811) services,

Findings

NRIC VII was a Federal advisory committee established by the F'CC in 2003, The
Counedl was charged with providing recommendations to the FCC and o the commutications
industry to assure optimal reliability and interoperability of wircless, wireling, satellile, cable,

** E.mail from Commissioner McDowell 1o his personal stalf, Mov. 11, 2007, p. | (Exhibit 15).

* There is some speculation that Chairman Maztin may be withholding the /3™ Annual Report pending Office of
Management and Budget approval of changes to the form used to collect data from the cable industry, which is part
of the Notice of Tnquiry for the next report. That explanation, however, is nonscnsical since the chanpes to the new
form have nothing whatever o do with issuing the S Annual Reparr.
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and public data networks.”® Under the terms of its charter, NRIC reported to the Chairman of the
FCC.”!

Subcommittee 1B of NRIC was charged with recommending improvements for
emergency communications networks, including Enhanced-911 (E-911) services that would be
implemented by 2010.%

Subcommitiee 1B was composed of approximately 40 semior telecommunications
industry representatives who spent numerous hours and incuwrred significant expenses working on
these issues over a period of 2 years. The Subcomimnittee produced several interim reports,
weluding a draft final report that was schedufed 10 be presented at the final NRIC mecting on
December 16, 2005,

Two days before the Council’s mecting, then-Acting Deputy Director of the FCC Office
of Legislative Allmrs, Anthony Dale, senl an e-mail to Danel Gonzalez, Chairman Martin®s
Chiel of Staff, warning i that,

“fWel .. are going thru the [NRIC) documents. bottom ling iy that there ore
smfem.g;:rs in there that have policy implications. this stuff needs to be scrubbed
hard, " sic]

The night befors the reporf was to be presented to the full Council for adoption, Mr.
(onzalez, ordered that the report be withheld, due 1o purported “lactual errors.” Efforts by the
NRIC Subcommittee 1B chairman and other Subcommittce members to learn the nature of those
“factual errors”™ were rebuffed by Commission officialz,

Although the final draft seport was never officially adopted by NRIC, it is publicly
available on the NRIC Web site”

Conclusion

The Chairman’s action in this matter was contemptuous of the extensive cffort put into
this study by 40 sentor telecommunications industry cxperts who spent 2 years on this report.
This could senously hinder future efferts by the FCC to obtain private sector cooperation and
participation in similar studies. There is no doubit this action has helped undermine the
credibility of the Commission.

Nevertheless, there is no requirement that the FCC produee such a repoert, and il appears
ihat withholding the report has no direct regulatory implications.

* See Charter of the Network Reliability and Interoperability Council — VI, Section B,

g/ arwwrnmic orifchatier vl NRICYII Charter FINAL Amended 2004 3 12 04 pdf

*! See i . aecion D

* Bog id, Scction B b,

* E-mail from Anthony Dale to [aniel Gonzalez, December 14, 2005 (Exhibit 14},

* As of Getober 2008, the report could be accessed at the following link:

bty www nric orpimeetings/dossfmeeting 2005 10T WNRICVIT FEIB Reparl September 2005 mlf,
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5. The Hatfield Report on Enhanced-911 {(E-911) Wircless Services

Allegation

Chairman Martin cut off funding for a final report on E-911 wireless services by outside
consultant Mr, Dale Hatfield, a former Chief of the FCC Office of Enginecring and Technology,
because the Chairman learned that the report would find that certain E-911 wireless location
delection services were not technically feasible.

Findinps

Enhanced 911 or E-911 refers to the ability of emergency call centers™ to automatically
determine the location of callers. Tor standard wireline phones, a database is used that can
provide the street address of any call based on the originating phone number. For wircless
devices and nomadic Vowce over Intemet Pretocol (VoIP) services (e g, calls made from a laptop
computer}, there are yreater technological challenges ansing from the mobility of the devices.

In 2002, Mr. Hatfield completed his first report, A Report on Techuical and Operational
Issues Impacting the Provision of Wireless Enhanced 01 f Services,*® under the FCC's pTevious
chairman, Michael Fowell. Because of his umque expertise and his performance on the 2002
report, the FCO entered into a new contract with Mr. Ilatfield in September 2003 1o compile a
second, updated report on technical and operational issues relating to E-911.

The Statement of Work contained in the September 2003 contract contains no specific
tasks or dezdlines, but simply states that Mr. Hatfield is obligated to conduct certain E-911
activities “as required.” Mr. [atfield’s compensation rate, apart from travel expenses, was set at
$250 per hour. Beeause the Statement of Work estimated 400 hours of work would be required
between L;i%mary 1, 2004, and Seplember 30, 2006, that implies overall possible compensation of
F100,000.

Through subsequent task orders and agreements, Mr, Hatfield was required to submit a
drafl final report lo the FOC by March 1, 2006, He failed, however, to mest this dezadline,

On May 10, 2006, Mr. Hatfleld bricfed the FCU staff on his finding that it is not possible
to determine from publicly available information whether the technology is currently available to
pinpaint the location of wireless caliers with precision, particularly inside buildings ™

Mr, Hatheld regarded hus finding as “sensitive,” which 15 why he bneled the Commuission
slaff prior 1o finalizing his report. A member of the FCC's Wireless Telecommunications
Bureau who attended the briefing reported that Mr. Hatfield,

% I'he FOU refers 1o emergency call centers as “public safely answering points”™ or "PSAPs".

* Available at htipe/wew. Incatemndelcitics, nrg/library/HatfeldReport.pdi).

7T Bee Award/Contract No. CONOI000G23, p, 2, Sept, 23, 2003, and Statement of Work, pp. 1-6.

# See Memormdum from Jefl Cohen to Jim Schlichting, Dale Hatfield Report on £941, May 11, 2006 (Exhibit 17).
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“suggested that, without agreement between the public safety community and carmiers on
testing methods, the resuits of this project may suggest that serious deficiencies in
wirefcss E911 accuracy exist, which may be alarming to the public, and likely lead 1o
contentious debale withun the industry.” ?

Subsequent to the bniefing, FCC ufﬁciais canceled the project, and paid the balance due
to Mr. Hatfield. He was paid 9,500 for his work under the contract. He never submitted a draft

final report.”
Conclusion

Mr. Hatficld made his May 10, 2006, presentation to the Wireless Burcau staff more than
two manths after the final report was due, but never produced the final report, even though he
was paid most of the money authonzed under the task order. Under the circumstances, ii appears
that Chairman Martin was justfied in cancelmg the contract.

Chairman Martin has strongly supported mandatory implementation of E-911 services,
Hatficld’s finding that certamn wireless E-911 serviees rmight not be technically feasible would
call this into question, given Hatfield’s purported credibility on this issue, Nevertheiess, the staff
found no evidence that Chairman Martin canceled the contract because he disagreed with the
findings.

6. Broadband over Powerline (BPL) Engincering Reports
Allegations

FOC offictals ignored complaints of radio frequency interference caused by BPL high-
speed internet technolegy, delayed an enforcement investigation for 2 years, and improperly
withheld engineering data regarding BPL from the public.
Findings

EPL 1s a technology that delivers broadband Intermet service to hornes and busincsses
over electrical power lings in the frequency range between 1.7 and 80 megahertz.

In Cctober 2004, dunng the (enure of Chairman Powell, the FCC issued its final rule
defining BPL access and setting technical and administrative requirements to protect licensed
radio operators from hammful interference.®

Ir 13suing 1ts final rule and order, the Comimission withheld from the public certain
engineering repotts on which it relied in promulgating the mle, Although the rule was

“ld atp. X

*® See ).etter from Chairman Martin to Rep. Mike Doyle, U.S. House of Reprosentatives, Apr. 13, 2007, attachment:
“Timeling and Speeific Findings™ (Exhibit 13}

5 Sze Amendment of Part 15 Regarding New Reguiremanit and Measurament Guidelines for Access Broadhand
Oiver Power Line Surtems, Carvter Currant Sogfermy, 19 FOCR 21,205 (Oct. 28, 20047,
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promulgated under former-Chairman Powell, it was under Chairman Martin that the
Enforcement Burgau and the General Counsel continued to withhold the redacted engineering
reporls and insisted on doing so in the course of the ensuing iitigation.

On April 25, 2008, the U.5. Court of Appeals for the D.C. Circuit [ound that the FCC
viglated the Administraiive Procedure Act when it playved “hide and scek™ with ﬂn%in{:uri ng data
used in support of the order and “cherry-picked"” a study upon which it had relied *

It appears that many of the interference problems that onginally charactenzed BPL are
now moeot because of advancements in BPL technology.

Conclusion

The fact that the FCC withheld the required engincenng reports in this maticr indicates
poor judgment and an attempt to hide crtical weaknesses in its decision. [ronically, the FCC's
atternipts to hide this information only served to provele suspicion and its handmaiden, litigation.
This case illustrates the extient to which a culture of seerecy has developed at the FCC that is as
counterproductive as it 1§ unnecessary.

This particular situation has been corrected by the courts, however, and apparently the
technological issuc has been rendered largely moot over time due to improvements in BPL
technology.

7. Bright House Networks v, Verizon Californiz
Allegations

In the case of Bright House Networks v. Ferizon California,*” Chairman Martin
impropetly reversed an Enforcement Bureau finding that ¥orizon had violated Custorner
Praprictary Nolwork Information rules and then circulated the revised decision to the full
Commission for approval. In additicn, it was ailleged that Martin obtained the substitute
language for the draft decision from a source qutside the Commission.

Findings

In ttis case, the Enforcement Bureau prepared a draft decision that found against Verizon
for violating Customer Proprietary Network Information rules.* The Office of General Counsel
and the Wirchne Compatiton Bureau concurmmed with the Enforcement Bureau findimgs and
proposed order.

Shertly before the deadline for a vote on the draft decision and order, the Chairman's
office directed the Enforcement Bureau to reverse its carlier recommendation, to find in (avor of

5 See Am. Radio Relay League, fneov FOC 82 F A 23T (DO Cir. 2008).

" FCC File No. ER-08-MD—002,

i Bripht House Networks v Verizon Californio, Recommended Decision, File No, EB-0§-MD002, Enf Bur.,
released April 11, 2008,
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Werizon, and provided the Enforcement Burcau with several pages of wext 1o be mserted in the
revised decision and order,*

On June 2§, 2008, the full Commission rejected the Chairman's decision in a 4-1 vote
and adopted the Enforcement Bureau’s original recommendation.®

The Commiites staff found no evidence that the Chairman or anyone in his office
obtamed drafl langnage for the decision from 4 source outside the Commission.

Conclision

The Chairman of the FCC has no obligation to accepl a draft decision from the staff,
cither in an adjudicatory proceeding or im a rulemaking. While it may have been unusual for an
FCC Chairman to reverse an Enforcement Bureau recommendation of this nature, Chairman
Martin certainly had the nght to do so. '

The allegation made by several people that Chairman Martin obtained the draft language
for the revised decision from an outside source appears to be based on a notien that no one in the
Chairman’s office was capable of producing such a well-written, complex, multi-page decision
in such a short period of time,  Given the lack of ¢vidence, this 1ssue must remain a malter of
speculation.

8. Retaliation against FCC Employees Who Differed with the Chairman’®s Policies

Alflegations

Chairman Martin has forced the retirement of senior FCC staff. He has also directed the
involuntary transfer of sentor staff to lesser positions, often without explanation or notice—a
practice that is commaonly called being “Martinized” or “blue-boxed™—because (hey disagreed
with his policies or agenda, or becausc of their apparent alfiliation with former Chairman Powell.

There 15 a climate of fear and Intimidation at the FCC.

Chairman Martin’s micromanagement of both routine and important matters has resulted
i1 decision paralysis at the Commission.

Findings

Under Section 5 of the Communications Act of 1934, the Chairman is the “chief
caecutive officer of the Commission™ and has the duty to, among other things, “organize the
work of the Commission.”™’

 Geveral senior staff reported this sequence of events, See afso Verizon Conld Take FOC To Court over Order on
Eetention Marketing Practices, Communications Daily (June 23, 2008).

5 Bright Houve Networks v, Verizon California, Memorandum Opinion and Order, File Wo. EB- 68 -MD- 002,
Adopted June 20, 2008, released June 23, 2008,

4T UEC 155(a)
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Chairman Martin has transferred and/or “demoted™ numerous staff during has tenure as
Chairman. Some semor officials have been transfermred to whal are essentially jumor positions,
and these transfers ¢learly had a demorslizing effect on the individuals whe were transferred, as
well as on their colleagues. It appears, however, that all of those transferred or demoted retained
their salaries and benefits. This practice also took place at the FCC under Charrman Powell and
earlier chainmen, although not as frequently at the middle manager and lower levels in which it
has taken place at the dircction of Chairman Martin *

Chairman Marun has protubited carger staff from lalkiné;g directly to tus [ellow
Commissicners without prior clearance or without supervision.

Lven trivial, routine matters must be cleared by the Chairman’s office. Chairman
Martin®s alfice mcromanages virtually every aspect of agency managernent, resulling in
deciszion paralysis at the Conumnission. In the beginning of his chairmanship, Chairman Martin
proclaimed a “freeze” on decision-making at the agency, and directed all bureaus and offices to
obtain clearance from his office regarding virtually all agency matters, with limited cxccptions,?
While that may be typical of Federal agencies dunng the transition penod for a new chairman,”
it appears that Chairman Martin's office has continued to mictomanage apency operatlions,
ncluding the mest routine of agency matters.

fy]

Most, 1f not all, of the employees that we interviewed indicated that Martin’s
micromanagement continues to the present day and has adversely affected the agency. Senior
FCC managers stated that because the Chairman’s oflice reviews everything (rom critical
regzulatory items Lo the hiring of student intemns, there appears to be a continuous backlog of
matters waiting for Chainman review.,

For cxample, woe were told that important reports, regulatory ilems, enforcement
activities, and other agency matters would Literally sit in the Chairman’s office for weeks and
months, with no explanation or feedback—ewven after continued reminders from staff about the
importance of these items. A prime example may be the 73" Annual Video Competition Report,
which the Commission adopted on November 27, 2007, but which stilll languishes on the
Chairman’s desk. Other examples have been reported in the |:r1'i:ss.T2

Scveral employees expressed frusteation that routine personncl matters, including job
postings and re-postings, outside hires, details, reassignments, student appointments, and sven
paid student volunteers, required Chainnan Martin’s approval, which unnecessarily slowed the
day-to-day business in their offices.”” Many of the career employees we interviewed stated that

83 See “Alf Shook Up: Martin Remakes FOC" Multichannel News, October 17, 2005

% This Fact was substantiated Lhrough interviews with the other Commissioners' offices and with FOC line staff,

™ See, eg, Mermorandumn, “Rowtine Actions by the Enforcement Burean Not Reguiring fadividual Approvel by the
Cheirnan’s Qffice,” Mar. 24, 2005 {Exhibit 19).

*' President Bush designated Martin as chairman on March t6, 2005,

™ See, ep, the Adelphia Merger detay reported in 4 Shosk Up: Martin Remakes FCC" Multuchannel News,
Dctober 17, 20035,

™ See Memorandum, “Clority o Personne! Actions,” tndated { Exhihit 204,
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Chairmman Martin’s micromanagement affected their abality lo perform ther jobs and affected the
morale of the agency,

Astonishingly, FOC employees were cven instrucled not to talk to their colleagucs in the
agency without first going through the chain of command.”™ FCC employces were also told they
were restricted from talking 10 employees at other Federal agencies as well. Examples included
net being abic to attend ar fully participate in working groups, meetings, task forces, and outside
telecommunications events. Not surprisingly, most cmployees we interviewed found restrictions
on intra- and inter-agency communication unreasonahle, frustrating, and counter-productive.

In addition, at a time when the agency was called cn to publicly answer allegations that
two internal “localism”™ reports had been suppressed, Chairman Martin®s office issued a directive
that ceonomists were (0 ccase working on all "unapproved™ rescarch and papers. The employecs
were also prohibited from working on “previously authonzed work.”” In a statement that is
almost as humorous as it is nmnformative, the agency told its employees that

“Projects that were authorized in the past are not necessarily considered to be authorized
g wit
al this time.

Conclusion

The Chaiwrman of the FCC 15 clearly aulthonzed by statute 1o manage the Commission
staff and the day-to-day operation of the Commission. The periadic, unexplained staff shakeups
and micromanagement practiced by Chairman Martin are demoralizing and incfficient, and make
it more difficult for the other Commissioners to carry out their responsibilities, Moreover, while
it appears thal all of those transferred or demoted retained their salanes and henefits, it is a waste
of taxpayer dollars to have senior level employees performing junicr level work,

Mot surprisingly, there appears to be a very serious morale problem at the FCC caused by
Chairman Martin’s poor management. Coupled with the fact that various reports and
proceedings have been handled with an unnecessary lack of transparency, this mismanagement
has created suspicions of 2 lack of fairness, both inside and outside the Commission. 1t is very
likely that Chairman Martin’s policy of micromanagement has caused needless delays in the
conduct of Cemnnssion business. This is not the hallmark of good management.

The investigation revealed that there 15 a climate of fear at the FCC, Emplovees believe
that if they express an opinion, even 1f based on fact, they may be demated, reassigned, or
hounded out of the agency. Most of the current and fonmer employees to whom we spoke did
not wanl to be identified, feaning management retaliation. Although many supplied us with
copies of e-mails and other documents, with rare exception they requested that their names be
redacted. As discussed at the outset of thas report, the unwillingness of current and [ormer
craployecs [0 present testimony in & public heaning was a major factor in our decision lo
recommend that we not schedule a hearing as part of this investigation.

™ See [-rail, “No Contact With Other Burea nr,t May 18, 2007 [redacted) Exhibit 217
:: Seg L-raail, “New Rule Regarding #ork on Besearch and Papers,” Oct. 24, 2006 {redacied){ Exhibit 22).
Id.
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9. Whitc House Demands for Local Television Programming

Allegation

In September 2007, an umdentified White Houge official allegedly contacted Chairman
Martin’s office 1o complain about DIRECTY not providing certain local teievision programming
to the White House as part of its regular satellite television service. In response, Media Bureau
staff were directed to advise DIRECTV that the Commission would not act on the Liberty
Media-DIRECTV acquisition that was pending before the Commission until the White House
1ssue was resolved. Upon being informed of the problem, Liberly Media and DIRECTV
resolved the issue with the White House in just a few days, and the FCC continued to process the
Liberty Media-DIRECTYV transaction.

Findings

~ The Committee staff interviewed certain members of the FCC staff who confirmed the
outlines of this allegation through first-hand knowledge, but were not able to confirm details,
such as who called from the White House and whe at the FCC recerved the call, and, in turn,
whether Chairman Martin had any personal knowledge of these events.

We deem these sources credible, but at this point, we have no records to substanuate this
allegation.

Couclusion

This is a sericus allegation. We recommend that the Committee open an investigation of
this mattcr by sendimg letters to Chairman Martin, Liberty Media, and DIRECTYV, roquesting
their replies to this allegation and demanding all records relating Lo this 1ssue.

1% The T-Mobile Enforcement Action
Allegation

Chairman Martin impeoperly intervencd to reduce a fing imposed on T-Motile from $1.3
rmillion to $100L000, for repeated violatons of the Commussion’s tules relahing to the National
Do-MNot-Call Registry.

Findings

Fines in enforcement cases are recommended to the Commission by the Enforcement
Bureau. The Commission has the fegal discretion to approve, disapprove, or revise the
Enforcement Burcau’s recommaendations, As a practical matter, however, the Enforcement
Bureau's recornmendations are first senu to the Chairman, who may circulate the Enforcement
Bureau's recommendation to the full Commission for final disposition, or may return it to the
Enforcement Bureau for revision.
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There is an important exception to this procedure. Under the Commission’s rules, the
Enforcement Bureau has the authonty to impose a fine of $100,000 or less, without the prior
approval of the Chairman or the full Commission.”

In this case, the FCC’s Enfarcement Burcau sent a draft Nolice of Apparent Liability
{NAL} to Chairman Martin, recommending that T-Mobile be fined $1.3 million for repeated
violations of the Comumission’s rules relating to the National Do-Not-Call Registry.

After the draft NA{L. was sent to the Chairman’s office, but before 1t was acted upon, T-
Mobile was told of the draft NAL.

Upon learning of the draft NAL, T-Mobile began negotiations with the Enforcement
Bureau in an attempt to settle the case. A metnber of the Chairman’s office was also involved in
the negotiations. An agreement was reached, and a consent decree was entered on Movember 23,
2005, under which T-Mobile agreed to pay $100,000 for viclalions of the Mationgal Do-Not-Call
Registry rules and agreed to inplement certain intemat procedures to ensure compliance with the
regulations in the future.™

Conclusion

‘The Chanrmnan of the FCC has ne obligation to accept a fine recommended by the
Enforcement Bureau. Therefore, the action Chairman Martin took 1o the T-Mobile case appears
to have been legally permissible. It is highly unusual, however, for an FCC Chairman to become
s0 actively involved in the disposition of an enforcement action.

‘The unusual nature of the Chairman’s invelvement in this case was magnificd by the
nature of the case itsclf. T-Mobile—ihrough its marketing agent—engaged in massive vielations
of the Do-Not-Call Rules. Such behavior would be of great interest (o consumers nationwide
and apt to prompt heated reaction. When a culpnt 1s identified, there is often strong public
sentiment that the perpetrator should be severely penalized. The Enforcement Bureau's
recommendation of a $1.3 millien fine would have been the larpest at that time for violation of
the Do-MNol-Call Rules.

The teaking of the NAL to T-Mobile, prior to its being circulated to the Commission,
permitted T-Mobile 10 negotiate a fine that was within the $100,000 threshold for Bureau review.
This allowed T-Maobile to escape full Commission review and avoid further adverse publicity, as
well as significantly reducing the company’s ultimate liability.

It remains a mystery as to why the I'CC was suddenly willing o reduce the proposed $1.3
million fine to $100,000. The compliance program that T-Mobile agreed to implement as part of
the settlement would not seem to be adequate (o offsel the reduction in the fine, as it is little more
than T-Mobile was already required to do under the Do-Not-Call Rules as a mauter of due
diligence.

" See 47 CFR 0.311 {2007).
® fn the Matter of T-Mabife USA., Order, File No. EB-04-CT-010 (Nav. 23, 2005).
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The “leak” of the NAL to 1-Mobile and the reduction of the fine to $10{0,000 that
allowed T-Mobile to escape full Commission review, provoked suspicion among the staff and
others that this case was not being handled fairly, Moreover, Chaimman Martin's deparnture from
the normal procedure for handiing enforcement ¢ases, his intervention in the enforcement action
1o radically revise the outcome, and his apparent failure 1o explain fus reasons for reducing the
fine, have contnbuted to the perception among the Commission staff and the public that the case
was handled unfairty. These problems could have been avoided if this enforcement action had
been handled under the normal procedure and in an open and transparent process.

11, Independence and Fitness of the FCC Inspector General

AlHegations

The FCC Inspector General, Dr. Kent Wilsson, has such a close relationship with senior
Commission officials, including members of the Chairman’s staft, that it impedes his ability to
conduct inteimal investigations in an impartial manner. In addition, Dr. Nilsson has violated
Federal precurcment regulations while hiring outside contractars and overseeing contracts;
violated Federal personnel hinng regulations; demonstrated incompetence in overseeing audits;
and created a hostile working environment in his own office,

Findings

The FCC Inspector General was appointed by Chainman Martin,” in contrast to the IGs
at cabinet agencies who are appointed by the President, confirmed by the Senate, and remain
independent from the head of the agency in which they serve,

In June 2008, a complamt against Dr. Nilssen was submitted by a senior member of the
IG"s staff to the Integrity Commitiee of the President’s Council on Integrity and Efficiency
fFCILE), alleging, among other things, that Dr. Nilsson:

¢  Qrdered that all documents and e-mail provided by the [G stafl in response 1o the House
Energy and Commerce Committes’s records request of March 12, 2008, be screened and
directed thal documents he did not want transoutted to the Committee be withheld;

¢ Violated provisions of the Procurement Integrity Act contained in the Federal Acquisition
Eegulation by engaging in unpcrmitted contacts with a potential vendoer who was
interested in bidding on an audit contract 1ssued by the Office of Inspector General
{OQIG), despite being warned against such contacts;

= Refised to hire qualified candidates, including veterans, for a budget analyst position
within the QI

* The Chairman of the FCC, likz the Chairmen of a number of ather independent agencies, has the authority ta
appoint the IG. Jee Section 8G of the Inspector General Act of 1978, as amended, % App, USC, § 3G
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« Harassed and intimidated a number of OIG employees who have either been reassigned,
or have retired or resigned, because of a hostile work environment;

» Ordered an audit of the FCC mail room because he was upsct that his mail was being
opensd and screened for anthrax at & Waryland facility;

»  Dnsregarded findings that the audit of the Universal Service Fund Low Income Improper
Payment [nformation Act program had not been performed correctly and failed to correct
erroneous program information that was transmitted to Congress in the OIG’s Spring
2008 Semi-Annual Report, and

» Contimugd to permit the Assistant Inspector {General-Audits to approve payment of
invoices submitted by outside auditing firms for audit services that were not perfomied
properly and have never been released.

Conclusion

The Committee staff interviewed several FUC employees who desenbed the Inspeclor
General as actively supporting the Chairman and other FCC officials, while discouragimg
independent investizgations by his own office when the outcome might be critical of FCC
management. The Committee staft deemed these individuoals to be credible. This supports the
notion that the IG at the FCC as well as at the other independent agencies should not be
appointed by the head of the agencies in which they serve.

Serious allcgations against Dr. Nilsson are pending before PCIE. In view of this fact and
considenng time and resources, we recomrnend that the Comumittes suspend its investigation of
these mailters pending PCIE™s disposition of the complaint. We also recornmend that the
Chairman and Ranking Member of the Committee introduce legislation to amend the Inspector
General Act to provide that the IG for the FCC shall be appointed by the President with the
advice and consent of the Senate.

12. In re Dierek Poarch, Chief of the Pohlic Safety and Homeland Security Bureau
Allegations

Derek Poarch, Chief of the FCC Public Safety and Homeland Secunty Bureau, has
routinely violated Government travel rogulations, including wsing non-contract air carriers
without justification; renting premium-class vehicles at Government expense while traveling;
receiving per diem for non-work days; receiving reimbursemcent for inflated wravel expenses; and
receiving reimbursement for travel to his personal residence in North Carolina. In addiuon, Mr.
Poarch has violated Govemment regulations by maintaining inaccurate time and attendance
records for himself, including failure to charge for anneal leave.
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Findings

The Committee staff found detailed documentary evidence that appears to substantiate
these allegations. In addition, it appears that these viclations were committed knowingly, as Mr.
Poarch repartedly scoffed at advice from FOC staff that he was viclating travel regulations.

Conclusion

The FCC Public Safety and Homeland Security Burgau is a new division created by
Chairman Martin, who then appointed Mr. Poarch to head it.  Mr. Poarch was formally the
Director of Public Safely and Chief of Police at the University of Worth Carslma at Chapel Hill.
Due to the apparent importance of the Public Safety and Homeland Security Bureau and the
sepiority of the official involved, the Committee staff believes these allegations should be further
investigated and resolved. Normally, allegations of this kind and the relevant evidence should be
referred to the FCC Inspector General for investigation. In view of the apparent lack of
independence of the current [G, kowever, this matter should be referred to the IG from anather
agency.
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DRAFT

MEMORANDYM
To: Dan Gonzalez

From:  Rick Chessen, Scoft Bergmann, Amy Blankenship, John Hunter
Re: November 27 Open Mecting, Commission Intemal and Meeting Procedures

Date:  November 16, 2007

The four Commission offices are deeply concerned about the lack of adherence to
Commission process surrounding adequate notice of Cornmission open meetings, substantive
changes made 10 iters scheduled for consideration at those meetings after those items have
been circulated, and overall Commission precedures. This uaraveling of process has been
particularly egregious with regard to the November 27 open meeting. As a result of our
collective concern, we seck several actions by the Chairman’s Office.

First, the November 27 open meeting should be cancelled for the reasons set forth below.
Second, general procedures governing open meetings and preparation and circulation of
items for adoption at open meetings and on circulation set forth belew should be adopted and
followed,

November 27, 2007 (Open Meeting -
Cance] the meeting because of lack of 21 days® notice and interruption of the Thanksgiving

holiday. This action is necessary for several reasons. First, imitial nofification to our offices
was piven on November B, which was tess than 21 days in advance of the proposed
November 27 open meeting date. Second, several of the items listed for considerstion
contained issues that lacked a sufficient public comment period. Third, changes were made
to the diversification of ownership item subsequent to circulation that materially changed its
substance and thus further contributed to inadequate notice.

Orverall Refot'm

uli onthl Meetin

+ Monthly meetings will be scheduled one year in advanee, consistent with long-
standing FCC precedent. The Chairman’s Office will issue a schedule of specific
dales 1o the other Commissioners” offices.

s Meetings will be held on the 3 Thursday of every month, uniess conflicts anise
becanse of helidays, industry conferences or other widely-attended events.
Alternative dates will be selected by consensus of all 5 Commissioners,

¢ AR individual Commissioner may request & change in a monthly open meeting date,
and another date may be sefected but shali be changed only by consensus of all 5
Commissioners,

CRM -3



= Additional meetings for a stated purpose may be set upon request by the Chairman or

any other Commissioner, if agreed wpon by all 5 Commissioners.

Iiems for Open Mectings
s All itsms 1o be considered at an open meeting shall be circulated, or “white-copied,”

to ali 5 Comrnissioners’ offices no later than 21 days prior to the scheduled open
meeting. ;

Prior to the start of an open meeting, all Commissioners® offices shall be given the
opportunity o propose ediis to any item that has been circulated for consideration at
an open meeting. Al edits shal! be made on the official email chain for that item. In
order 10 be accepied, an edit shall receive the concurrence of at least 3
Commissioness’ offices. Edits agreed upon on the chain by 3 of more
Commissioners’ offices shall be incorporated in the written item. All accepted edits
0 an iter shall be circulated in writing prior to the stant of the open meeting with
sufficient lead time for Commissioners’ offices to review final written materials.
Upon request by & Comumissioner and agreed to by at least 3 Commissioners, an item
may be deferred for consideration (o the next monthly open meering.

Upon the request of at least 3 Commissioners” offices, Burcau siaff shall be made
available to draft and execute items as agreed to by the majority without delay. The
Chairman's Office shall promptly direct Bureau staffs to cooperate fully and
expeditiously with the Commission majority.

Bublic Comment of Irems

Items which require public comment shall be made available to the public at least 30
days in advance, unless otherwise specified by the Communications Act or the
Administrative Procedures Act.

Any such jtem made avatlable to the public shall be designated as a “PUBLIC
NOTIKCE.”

= Any such item shatl be provided to each Commissioner’s affice at least 48 hours prior

to publication. Any such jtrm shall not be made avaitzble to the public if at least 3
Commissioners request that it not be released,

CRM -4
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FEDERAL COMMUNICATIONS COMMISSION
WasHING TON

The Honorahle fohn Dings!l
Chairman

Committee on Bnergy and Commerce
U.5. Houss of Repressntatives

2125 Rayburn House Office Building
Washington D,C, 20515

Dear Cheirman Dingeli:

Thaok you for your letter concerning cur processes 2t the Federal
Communications Commisgsion, I agree that the Commission should conduet its affiirs
faisly, openly and transparently to serve the public interest. 1 eppreciate the opportunity
to provide an initial response to your questiona,

Since I bacame Chairman, my approaci hag besn o try to address concems raised
by my celleagues whenever possible including those mised a day before or oven an hour
before a scheduled Open Mesting, [ recopnize that &t times this may result in a delay or
in & less orderly process, but I belisve it significant that pver 95%4 of Commission items
have been adopted by a bipartisan majority of Comnmissioners.

1) Will you comamif to publishing the text of proposed rules sofficiently in advance
of Commission meetinga for both (i) the poblic to have a meanivglel opportunity to
mmmmtmd{ﬂ]ﬁnﬂnmmmnmtnhnwammlngﬂulopportnﬁlyhrm
auch comments? If so, how?

The Administrative Procedures Act (“AFPA™), which i the law that gowvems the
process when the Commission adopts nevw rales, requires that we desceribe in & actice to
the public “cithar the terms or substance of the propesed rule or & description of the
subjects and issues involved,” 5 TLS.C. 553(b)(3). The Commmission complies with this
requirement by publishing Notices of Proposed Ruleronkings “NPREM™) that discuss the
specific immes that the Commisnon intern!y 16 regolve and secks comment en theen, In
response, members of the public then submnit comnents and reply comments to the
Commission providing thesr views on the various issoes discussed in the NPRMs.
Commission steff then reviews this recond and uses it 1o draft a detailed Ovder that the
Commissioners ‘will vote, Ths Crder includss background information, 8 description of
the comments, an axpianation of the decisions the Commission is making, and the wxt of
eny mles.

The APA does not require that we publish the axact text of a proposad nile, and in



fact, it has not been standard practice to publish separetely proposed rules prior to
adoption of ar Order. Recently, however, because of the unusoslly controversial nature
of the muedin ownership proceeding, | tock the extra step of publishing the actual text of
the aae rule I thought we shovld amend n advanee of the vpeoming Commiasion meeting
on Becember 18.

2) ‘Will yon commit to providing your fellow Commissioners with all of the relevant
data and anxlysis upon which » proposed arder or role is based? If 10, how?

Yes, I already provide my fellow Commissioners all of the relevant data and
anulysis upon which a preposed order or rule is based, Proposed oxdera that
Commissionera receive include background discussicn, a dstailed review of the record,
and the mtionale supporting our decisions regarding the Implementation of any new roles
or changes to exisang reles,

‘The specific issus that may bave prompted this qoestion relates to our recent
consideration of our amnual Video Competition Repart. This Raport was circulated to oy
colleapues on October 11, 2007, Tt was considered for adoption at the November 27,
2007 Commission open mteting, almost 7 weeks later,

In 1998, the Cable industry argued that the Commission should eliminate its owm
collection of deta becanse the dets wes already provided by Wamen and Mielsen, The
industry specifically aoted that “Wamen's TV Factbook and online database ... is relied
mwwmmmmmwmmmme
industry.”

In the 2002 Video Compefition Report, the Commission specifically noted the
differcnces berween data from Waren and Kagan, concluding that “these differences
suggest that the Kagan datn shoald be used with & good deat of caution and that are
most reliable as a trend indicatar, rather than a precise sstimate for cnly one yare,
Althengh the Commission contired to cite Kagen deta in later years, the Report
continued 10 emphagize the limited natare of its nse?

In 2003, tha first year the Commission addressed whether the cable industry had
met the “70/70" test, the Commission relisd solely on Warren Commumications data to
determine the tost bad ret been met.

In 2004, 2005, and 2006, the Cornmission’s reports also discussed data from our
Price Survey and Form 325 intemal data collection. In 2006, seversd commentears
submittad evidence that the 70/70 test had been met; othexs submitied evidence showing
that it bad not been mnet. Warren found that §7.8% bouseholds subscribing 16 cable
systems with 36 or more channels, The Commission explicitly recognize:d then that

'NCTA Comments gt 7, C5 Dociet $3-51 (fled June 30, 1958) (“NCTA Commenty™).

9 Anmual Report ot para. 18.

? Sew 10* Ancual Repert st pare. 21; 11* Annoal Report o para. 19; 12% Anzusl Report at pars. 30.
4 Sea 10* Anaual Bepert at pars. 22,



“[gliven the circumgatances and the fact that all aveilable data sources are imprecise to
some exient, it is posyible that the sccond prong of the 70/70 berchmerk hag been met.”
Thus, last year after outlining all the date, the Commission put the public cn notice that
the 70/70 test might bave already been met. Thus, everyons was on notice about this
jmportant issue.

In 2007, the Video Competition Report ciled Warren's data that found that 71.4%
of households passed by cable systems with 35 or more channels subscribed to those
systems. This Report cites data as of 2004,

In considering our most recent report, I provided the Commissioners with the data
1 determined was most relevant ans most accurate for the mepose of determining how
many subscribers there were to cable systerms with 36 or more channels. The proposed
report relied on data from Warren Communications, the only outside data source that
distingnished cable systems with more then 36 channels and the dets that relied on the
jarpest survey of existing cable systema. In addition, Warren collocts its duts dirsetly
from cable television operators or individuel cable systams 1o create a large datebase of
cable industry information.’ Warren states that it is the only rescarch cntity that divectly
surveys every ceble system af least once every year, providing the most complete source
of cable date.® In fact, the cable systems represented in Warren®s database serve 96% of
all subscribers naticnwide.” I thevefare believe that Warren is the most sccurate and
relinble source,

In the draft repott that was circulatad, I iciudad an explanhation as to why the
Wharren date was more relieble than the Kagan data. Specifically, fontots 94 stated “[w]e
note thet Kagan, unlike Warren, does not report data for cable systems with 36 or mare
charmels and thue does not provide the precise data we need to perform the calenlafion
specified by the statute, We also oote that the Kagan estimate rogarding the onmber of
households passed by cable, 113,600,000 is greater then the 1.5, Census Burean estimate
of 109,450,000 total houscholds. As a result, we find the Warren data to be more relinble
in this negard.”

In additicn, as I explained in response to e qouestion from Renking Member Barton
prior to adoption of the Ammual Report, (see atiachad) I did not include the Commission’s
Price Survey ar Farm 325 dats in my proposal to the Commissioners becanse they are not
BS accuryte as Warren, Specifically, theae two sources eepresent amaller samples of the
cable indnstry and therefore do not provide as relisble information regarding the number
of subscribers to systems with more than 36 channsls or mumber of homes passed by
systems with more than 36 channels. The Commission cumently sends questionnaires {o
only 781 cable systems for its Price Survey (representing only 10.2% of the total 7,634
Fyytems in our detabase and collects Formo 325 data from epproxcimately E,150 cable

3 Sew Latter from Michsel Tallaferro, Managing Editor, Telovision & Cable Factbook, to Comuissioasrs
'Tmndmmv. 15, 2007,

Id
7 Sea John Egprator. McDowell, Tato Quostion 71.4% Cuble Subscribsrahip Figure, Broadeartng &
Cable, Nov, 14, 2007,



systems {representing only 14.4% of the total 7,634 systems in our database), In contrest,
Warren sends quastionnaimes 1o T,ﬂ?ﬂcﬂhltx)‘stmna‘mdmﬁntithsdm

. represanting rmore than $6% of all cable subscribers.” Indeed, as the National Cable
Television Association argoed, “Warren's TV Factbook and online database, nat the
CummmmsFumﬂSdatn,umhuduponﬂbmmmﬂmmchmforsym
specific information about the cable industry.”™ Moreover, when one Commissioner
asked for the most recant Price Survey data, it was provided to him within hours.

I retrospect, given the controversy, I should have included In the item & mere
datailed explanation of why I believed Warren dats was mure reliable than other sources
we have cited in the past or that wers submitted in the record.

3 Will you commit to giving your fellow Commissioners sdequate time to
review proposcd orders and rubes? Is so, how?

Yes. Todny, Commission processes end decision-making tims Sames remnin
essertially the same as the general decision-making procedures catablished nearly ten
yeara ago under Chairman Williem Kennard, These procedures were modetsd on
procederes outlined from the Commission’s ther General Commsel William Kennard
during Reed Hundt’s tenure as Chairman.  During my tenure, I have endeavored to
follow these same general procedures and fime frames egtablished by my predecessors in
arder to give Commissioners adequate times to review proposed orders and niles.

Tha full Commission considers propased rules or rule changes throngh ene of two
methods. Commissioners either vote for proposed rules or rales chinges under items that
are “an circolation” ar they vots for such ttems at the Commission’s required monthly
Open Meeting.

The vast rsjority of the FCC’s rules are adopted “on circulation.” Under this
process, the Commigaionars receive and vote elactronically proposad arders which
include background discussion, » detailed review of the record, 2nd a tharough
explanation of our decixions regarding the implementution of sy new rules or changes ta
existing ruies. Iterms on circulation remain in that stetus omtil 3 Commmissioners vote
electronically to approve proposed ordera. If an item has been on circulation for at least
zldays,mamnjmtyqunmmmmmmwwadmﬂmmm
remeining Commissioners have 10 days to register their votez or seck an extengion
bavond the 18 day voting period.

The other method that the Commissian nses to adept rules is to vots at the
Commission's required monthty Open Mesting, Undar the decision-making procedures
of the Jaat three Chairman {two Democratic, one Republican), Commissioners® offices
receive items for their review af least throe weeks before the open meeting. We have
provided to the Commisyioners a list of items thet we are providing to them that day or
thet they already have that I would like the Commission to consider at the next open

‘14
* NCTA Comtoenty ot 7.



meeting.

Unger Commission practios, when an item designated fior the meeting has been
received by the Commissionzrs’ offices at least three wecks before the mesiing, all
Commissioners’ sabsiantive edits should be provided to the originating Burean/Office not
luter than close of uziness seven deys before the meeting.  During my tenure, I have pot
cnforced this practice on my fellow Commirsioners iz arder to provide them even more
time to consider these items. Unforbmately, many of the dalays we have experienced
with respect to the starting time of Cpen meetings have remilted becauss Commizsioners
heve waited until 24 or 48 hours before the designated start of the Commisaion mesting
to provide inpat, and have contimued to provide edits up to and past the time the mzeting
was scheduled to begin. While it might be more orderly to enforee the prior, I would be
concerned that it woold aignificantly reduce the gpportumity to reach a corepromise with
my collsagues.

As of Decemnbar 3%, there were 150 itams circulating, waiting for the
Commissioners to vate. 136 items were circulating for more than 30 days. Three
Commissioners had not yet voted 133 of them, 110 of them had been cimolating for
mors than 90 days, Three Compussioners had yet to vote 107 of them.  Asof
December 5%, there are 154 items circalating, waiting for the Commissioness to vote.
137 ittams have been circulating for reore than 30 days. Three Commissionsrs have not
yet voted 110 of them. 110 of them have beex circulating for more then 90 dxys, Thres
Commissioners have not yet voted 84 of them. I follow the same practice in place since I
wuy & staffer mt the Commizsion when William Kennard was Chairman of identifying
some of these items 1o be voled at the poxt meeting.  Under the Commissions decision-
making procedures, if' a cirenlation itemn has not been edopted within 30 days, the
Churimnan tay convet it 16 a meeting item and pat it on the Sunshine notics for the ned
meeting, Thea practics going back o Chairnan Kennard had been to give notice to the
ather Cormmnissioners at least two weeks hefore the mecting of an intent to move &
eirculntion item to a meeting. Instead, Ihave typically provided mvy collengues with
three weeks notice of my intent to move a cireulation item to an Open meoting by
including it ix the initial st

Finally, the GAD recently expressed concems that not all parties are awans of the
draft ruies and proposals that have been circulated among the Commiszionsrs awaiting a
vote, In order to address this concern, last week we posted on cur website all of the
names of the 154 items that are evrreenly hefore the Commissioners on circulation and
the date the item was originally circutated, This list will be updated on the
Commission’s websits on 2 weekly basis.

As of December $2, the oldest item oz circulation dates to March 7, 2005.

4) ‘Will you commit ta providing yoor fellow Commissioners and the public with
zdequaie notice of Commission meetings? If 3o, how?

Yes. I will continue to previde Commissinnars with three wetks notice of the upeoming



Open mesting and a list of fems thet we are providing them or that we have already
placed on circulation that ] plan to consider st the Open meeting. I would note that, in the
past, some Chairnen have only provided Commissioners with 2 weeks notice of items
already on circulation that they plan to consider at the open meeting. I have typically
providsd 3 full weeks and will contimoe 10 do 0. In eddition, s [ explained, the
Commission will on & weekly basis post to the Internet the names of items that T have put
on tircujation so that the public has full information regarding what proposals the
Commissicners are considering,

5) Please describe the Commision®s document reteation policies, including policies
relafing to the retention of miernal and external Commission correspondence,

e-mail. If these policies have changed since you became Chairman, plexse
describe those changes, the date the changes were instituted, any stadf education and
overight activities relaied to the changes, and the ratinnake hehing the changes,
Please alic describe noy changes you are combemplating ts the Commiarion’s policies
regarding document retention,

For more than twenty years, the Commiszion has had s document retention policy
responsive to the requirements establixhed by the Netiona] Archives and Records )
Adminisization (NARA). This policy is memorialized in a Commission policy statement
prommulgated by the Commizsion’s Office of Managing Director. ] have attazhed a copy
of the policy statement,

The Commission's directive requires all Bureau and Offices to retain, according to
specified schedules, official items that describe or document the agency's organization,
fonctions, policies, decisions, procadures or operations. “Official™ refers to materials
created or received by the agency in the conduct of its businsss and other materials that
show how this agency transacted business.

mmupdmhsmvumdmﬂly In March 2007, the Comméssion
updstzd its previous document retention directive, bat the Commission's 2007 document
retention direetive iy sobytamtislly the zeme aa the previons direetive.



With respect to staff education mnd oversight activitics, the Commision implemented an
agency-wide employee tmining program on its document retention policies in 2007, As
of this dote, nanrly all of the Commission’s employees hirve summ:fu]l:.rmmpletodﬂ:u

training

Sincerely,

e The Honorable Joe Barton, Renking Member
Committee an Energy and Commerce

The Honorable Bart Stupak, Chairman
Subcommittes on Oversight and Investgations

The Honorable Ed Whitefield, Renking Member
Subcommittes on Oversight and Investigationa

The Honarable Edward J, Maxdkey, Chairman
Subcommmittes on Telecornmunications and the nternet

The Honorable Michasl J. Coppa, Cornmissionsr
Pederal Cormmmunications Commizsion

The Horcrable Iopathan 8, Adelstein, Commissioner
Federal Communications Commission

The Hoxerable Deborzh Taylor Tates, Commisgioner
Federal Communications Commission

The Honorable Robert M. MceDowell, Commiasioner
Fedaral Communications Commission
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MEMORANDUM

To:  Cathy Seidel; Nicole MuGinnis

From: Tom Chandler
Date: Juane 22, 2007

Es:  The Interninte TRS Fund and the compensation of TRS providera

We have been asked to address steps that rmight be taken to address the rapid growth in
the size of the Interstate TRS Fund and to ensure the integrity of the Fund, £ e, that payments
from the Fund are not svercompenssiing the providers in violadon of our rules or being paid for
illegitimate minutas that shonld not be reinhursed.

L BACKGROUND
A TRS — What Section 225 and the Reguistivms Raquirs

1. The Americans with Disahilitizs Act of 1990 was directed at ensuring that
prrsons with disabilities could heve access to, and participate in, virually all facets of society.
To this end, Title IV the ADA requires entities offermg telepbone voice aervice to also offer TRS
30 that persons with hearing and speech disabilities could aceess the nation’s telephone system to
o\ call voice telephone users.  In other words, the obligation is oa telephone companies to offer
E TRS. The statute also provides that the provision of TRS will largely be regulated at the state
1evel, since most calls ar Intrastate and states (hot the Commission) have jurisdiction over
intrastate calls,

2. The statute envisions that consumers nsing TRS would pay for their “telephone™
calls, Hke all other talephone users, but also provides that the coste necesgitated by having a CA
relay the call between partics cotild nat be charged to the consumer. Instead, states would
compensate providers of mtrastate TRS services (in any meoner they want; usually a surcharge on
2ll congumers' telephone bills), and the newly created Intarstate TR S Fund would compensate
praviders for the costa of interstate relay service. Of course, the providers would be the same,
handling interstate and mirastate calls interchangeable as they come inta the relay center — it was
just » metter of whether the: provider would bill the call o the state or the Funsd for a particular
call.

E. Compensation of TRS Providers

1. The Fund presently compensates providers of interstate traditional TRS, STS,
and captioned telephone sexvice, and providars of both intrastste &nd interstate VRS, [P Relay,
and IP captiomed telephone service (IP CTS) (there are presently six differsnt forms of TRS).
VRS and IP began to be widely offered m 2002 (TP CTS has yet to be offared). Although these
are apt “mandatory” services that must be provided by talephone companies, becanse of ther
popilarity with consumery, and because all such calls are compensated from the Fund (which was
&1 o be » temporary arrangement, but has taken on an air of permanency), since the advent of these
& 5tTvices the size of the Fund hes risen from approximately $70 million to $460 million.
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._,,...'. approximately 73% of fhe Fund paymsents go to VRS providers (over $30 million a
Binth); 20% to IP Relay providers (nearly $9 million & month); 3% to traditional TRE providars;
Flo:, to captioned telephone sorvice providers; and s negligible smount to STS poviders.

2. Trterstate telecommunication srvice providers contribute to the Fund based ona
percentage of their reverne. These ¢ogta, in turn, are passed on fo their customers. Thercfore, as
;mcﬁcdmm.:ﬂmmm‘snfmmcmihmmﬁehmi The Fund is also
nmﬁiderﬂdlspﬂtﬂfth&fudullhudgﬂ,mdthﬂcfmtiswbjmttn OMB oversight, including the
PaRTmlyﬁ;{Pufmummﬁnngl},whichmdmcfmthc firat time in 2006
{thcrm]tsmnwﬂablemthuhtmnctl

3. Az indicated above, the size of the Fund has been driven largely by the
ion of VRS. Manthly VRS minutes continue to rapdly grow: June 2002 — 35,000,
Tume 2003 — 211,259; June 2004 — 869,003; June 2005 - 2,136,657; June 2006 — 3,651,159, April
2007 — 4,844,915,

4, Th#mmpmnﬁmmufurmmmwhmﬂrwﬁumﬁmtﬁdcﬁ
offered) have been:  2001-2002 - $9.614; 2002-2003 - $17.04; 2002-2004 — $7.75] (modified to
$8.854); 2004-2005 — $7.203 {modified to $7.569; 2005-2005 — $6.6644; 2006-2007 — $6.944.
When the 2003-2004 rate (£7.51) was adopted, the providers and conmmmers vehemently argued
that the service would go an out business. The mrimxica noted above reflect that that has ot been
the Casc. :

5. mmidgmmmmmummmmwm
, compensation rate of $17.04 {in a PN, with no discussion: or analysis). As a result of that rate,
L couganies that were st telephone companiea sought t become VRS providers (geaerally,
mmﬂumnuﬁuﬂhmmtﬁngmﬁmmﬂwfakudyhdnmpplyufmmmwhu
could become VRS CAs). The first two such companics were Hands On and Screnson. The
Mﬂhﬂhg“sﬂnddm“ﬁ:tmﬁhmﬂmmﬁﬂmpﬂﬁoﬁuhgwﬁmh;mﬁi
myﬂhm@mw@mwﬁww&y.ﬁmwmmﬁmmmmﬂmhy
wﬁmwouldbcpmﬁdedhyhlq:hmmnpuﬁumdluwmwiﬂ:hmgmdwh
disabilities to accass ther service. '

6. Thetcguﬂnhmmdnumn‘umﬂmmmmmdmmahﬂw&upmwdmm
entitled ta their actial reasonable nontmfpmvidiussn-vine{m:ﬁ:ﬂythdrmgimlmm,
mmmmmwmhuﬂ‘mwmmm give perzons with
Mﬁgmdspmhﬁnﬁﬂﬁummmmm}. The Commission has therefore repeatedly
siated that providers are not eatitied to & markiry on costs, of profit, but only their reasonable
costs of providing scrvice in complisnce with the rules and an 11.25% mate of retumn on capitsl
nvestment (which is minimal, because relay is niot a capital infenaive service).

T 'Thnumpumﬁmummutmhlmfmﬁufuummlylm]mm
Fund vear. Prumﬂy.thammpmuﬁmnmsmbuedunﬂwpmﬁdm’pmjnddmm
miptes of use for 8 future two-year period. Beginning in 2003, the Commmisson begut
diﬁﬂmdngsnmewhnﬁmdm{hcludinspmﬁt}umtﬁdtﬁnampcufrumbl:m
attributable to the provision of TRS in compliance with our rulss. \

3. ththﬁ,MComjmmmumdemhnsmmmtmmm
recovery methodologies for the various forms of TRS. Thess included the MARS plan for
sraditional TRS aud STS and use of u trus-up (principally for VRS). The NPEM also sought
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, on the extent and nature of allowable casts in various cost catepories (e.g., marketing
hd outreach, averhead, etc).

C. Recent Data on the Compensation of VRS Providers

L. The Fund presently compensates 11 VRS providers. Their respoctive share of
the market varies widely. One provider provides approximatety 82% of all VRS minutes. Thres
other providers cach provide approximaicly 5% of all the VRS minutes, The remaining 7
providers account for the remaining 3% of all minutes. As a result, when s conmpensation mate is
calcuiated based on all providers® projected costs and minutes, the resulting rats is very ¢lose to
the rate of the provider with the dominant market share.

2 Based on data submitted by the providers (they are required ta submit actual
cogts and nutiutes for prior years), we know that the dominant provider was
approximately 550 million in calendar 2006, and $57 million it calendar 2005 (included in the
$57 million is approximately $40 million in stock options paid to the provider's emplayees).
This compensation in excess of costs increases the Fund size. 'We also know that, with the same
compensatich rate, some of the emaller providers lost money,

D.  Other Issuss that Affect the Size aad Integrity of the Fund

1. Misuse of IP Relay. We Bave bren aware that noy-deaf or non-hard of hearing
pereons usc [P Relay — and the anonymity it provides the user - to make purchases from
merchants uging stolen credit cards. Most of these schemeg appear to originate overseas. The IP
Relay providers handle these calls like any other calls, even thaugh they can penerally detect
when a call involves a fraudulent purchase. They are generally happy to do so since they get paid
for the calla, but some providers have found that thege calls demoralize the CAs and therefore
they bave aithorized their CAs to terminate these calls.

2. The Commugsion relcased an NFRM on thia issue in May 2006 secking comment
o ways to curteil this misise, Conswner advocates are strongly opposed to permitting the CAs
to terminate suspected fraudulent calls becanse it would require them to step out of their role as
an invitible condiat. 'We do not have accurate mombers on the percent of [P Relay calls that ars
egitmate. At one point we belicved it might be 304034 of all calls, bt now it is likely iower
then thet (there are website chatrooms dedicated to CAs talking sbout the fraudulent calls they
handle). Providers do take steps to block mcoming calls from oversess. DRI staff drafted an
order thet would have required providers to ensure thet the minutes they bill the Fund are for
legitimate reley caills, and therefore would have permitted them to terminate cellz they suspected,
and reasonable determined, were likely fraudulent GCM indicated that they did not want to take
thiz epproach.

3 Submission of Megitimate Mimides for Payment. "We have received anecdotsl
and other evidence that some providers use varioua schemes to boost the wumber of minutes they
submit for payment. These schemes inchude providing tele-seminars via VRS, making VRS
“test” calls while installing VRS equipment in ¢consumers' homes, and encouraging employees fo
make YRS cells to rack up mimutes. :

L. DISCUSSION
1. The size of the Fund is not, in and of iteelf, relevant. If the compensation rates
b (ot methodologies) are fair and reasonable, and the minuies the providers submit for payment are
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gitimate, then the Fund, regardless of ita size, works to fulfill the Cornmission's statutory
-mandate requiring the availability of TRS and no extra cost to consumers when sccessing the
" telephone system. The integrity of the Fimd ia really based on two factors: (1) are the providers
being compensated for the reasonable costs in accordance with our rules, or are they being
overcompenseted; and {2} are the punutes submitted far compenzation legitimate mamutes. The
recard refects that, oversll, the Find has made peyments o some providers in excess of their
costs (end therefore in violation of our rules), and that some minutes submitted for compensation
may be not be legitimate. The first point hes by far the most effect on the gize of the Fund.

A The Overpayment of Providers

1. The correct and efficient operation of the TRS program results in the
compeneation of service providers for their actual reasonable costs of providing service, They are
not entidled to profit or 8 markup on expenses.  If the providers are sppropriately compensated
(i.e., not overcompensated), then mont of the Fund issues are resobved, The issue, then, is how

hest to fairly and reasonably compensate the providers for their reasonable costs of providing
seTvice,

2. Analyeiz of this issue must recognize that several fiundanetityl points ave
tension: {1} Title IV creates a service that phone companies must offer, and they will be
compensated for their costs of providing service 5o consumers won't have to pay the extra costs
mequired to access the telephone system because they are deef; sa, we pay the providers what
should be their marginal costs of providing this service, {2) we now have stand-alone,
entreprencarial, for profit compimics offering VRS service on & national hasis, with compensation:
from the Fund being virtually their entire source of income; and {3) we have allowed the sarvics
to be one i which consumere neither need to subscribe to, nor pay for (free equipment, fee
nstallation, free maintenance, free calls, no long distence charges, ete.).

i) This reality also creates tension between the Commission, on one hand, sand the
providers and the consumers: the compenzation methadology and compensation rates for the
providers arc intended to give thetn their reasonsble actual costs of providing service, but we and
the providers will never agree on what those costs should be, They want compensation from the
Fund to cover alt facets of nmning an independent, for profit business — a business that has to
keep growing snd {in many cases) pay investors, . We want fo compensnte only the costs of
actually providing a specific service, mandated by statute, and circumnseribed by the mandatory
minirmm standards. The consumers support the providers in getting higher rates beeayss the
consumers do oot pay for the service and they believe that higher rates mean better service.

-
[

4, As poted above, the present methodology, elong with the Commission's decisicn
to contmue the 2005-2006 rate for the 2008-2007 Fund year, has resulizd in the
overcompensation of the dominant provider by approximately $30 million {in 2006 alone). The
only way to avoid this problem is to ensure that the cost recovery methodology results in
compenisation (or rates) that accurately correlate to the providers® reasonable actual costs, as we
define them consistent with the statuts and the rules.  That requires sither maore careful
application of the current methodology, or the adopting of some other methodalogy.

3. With regard to the cirrent methodology, there are seversl steps that can be taken,
incloding:

. Work with the Fund administrator to review cost submrissions of the providers to
disclose areas of “unreascnable’ cost claims, take appropriate steps to let
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providers inow which costs sre and are not reasonable, and disallow
unreascnable or otherwise noncompensable costs. {We Eave not done this the
past twa yeare because the rate has net been set based on projected costs and
minutes of use (for 2005-2006, we adopted the median rate of the providers; for
2006-2007 we continued the 2005-2006 rate)).

Andit providers to ensuye that: (1) minutes submitted for payment are legritimate,
and {2} the costs they submit i setting rate sre accurate and reasonabie. Before
thiz year, virtually no auditing of providers occurred. This year, the Inspector
General has begun sudits of 2ll TRS praviders. There are many reascos to
pexform regular audits. They endorse the accountability of the Commission for
its oversight of the Fund. Audits disclose mistakes, assess procedures snd pormit
their improvement  Awdits alsa provide the best mechaniam for detecting bad
acts. With a program thet has eperated for more than a decade without auditing
service providers, there ia also a strong incentive for praviders to inflate their cost
sstivnates for purposes of setting the compensation rate.

- Relatedly, the Statement of Work in the procurement for the Fund administrator
reflects the Commissica's intent to imgrrove its oversight function of the TRS
Fund. Under the contract, audits of providers and sub-providers will be

regularly. The Coruvisgion will have input to the audit design and
will receive the audit findings. Issues of apditor independence will be minimized
because the administrator will select the auditors, the Commission: will have
oversight of the development of the sudit plans, end the fimd will pay for the
gudits. These sudits will be annual of all providers. Purthermowe, the contract
will define a precise and rigorous oversight of the administrator, inchuding
quality assurance provigions and penalties for farhoe to meet specified
performance metrics.

Collect additionsl information about the number of deaf and hard-of-hearing
peaple in the United States and their utilization of the various TRS services.
Presently, there is a lack of such infermation, which prevents the Commission
from specifically masessing the program operations end from setting sppropriate
objectives for the program. Tt would be benchicial for the Corpnission - on its
own or through a contract process ~to comdict a stidy 1o detenmne these
nunbers (e.g., how many ASL users there are in the country and what percentage
use VRE). Without this data, it is difficult to determine, for exampie, bow much
more outreach is necessary {on top of the tens of raillions of doliars already spent
on ¥ES outreach).

Use the TRS Advisory Council 1o mare closely monitor and detenmine
refisonable compensation rates. Unfartunately, however, because the Council is
mostly made up of users and provviders, it has generally simply advocated for
higher rates end has been adversarial to the Conmmission md to the sdmomstrator.
{DRO drafted an arder abolishing the Council, but that idea was rejected by
OCM).

The PART analysis also suggests some steps that can be taken, including
adopting perfurmance messures, addressing the fraudulent use of the service, and
entering into & more rigorous contract with the Fund adnninistrator
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nnthvnlvesﬁnplyadupﬁngamtcbamdmpmjwtedmmdmhm. Thesr options
includ:uaingah‘m-up,wﬁmdsetﬂmumcmnpmy-spmiﬁn costs, which would
ensure that providers are nejther overpaid nor underpaid for providing service. We could
alsuadoptﬁﬂ'ﬁdmtmﬂaatwnuldvirydmdingmﬂwnmbnrufmhnm offered.

B.  legitimate Minutes

was discovered by looking far anpaslies i te.ds of reported minutes and investigating,
The better practine, however, wroutd be to conduct regular sudits of reported oumutes,
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Thumas Chg_ndl&r

A
From: Thomas Chandler
Sant: Monday, May 21, 2007 4:48 PM
To: Cathy Seidel
Cc: Jay Keithley; Andrew Mulitz; Gregory Hiibok
Subyject: Long winded e-mall on VRS cost recovery. Somea thoughts to consider. Tom

1 have = few more thoughts on VRS compensation rates. I think w¢ have te be honest with ourselves about the issues we
are facing.

Tn short, I believe that we are trying to do the impossible. We are endlessly frustrated in trying to come up with a viable
compensation scheme, but in truth there is simply no way to reconcile the following reality: (1) we interpret (correctly,
in my view) that Title [V creates a service that phone companies must offer, and they will be compensated for their costs
of providing service so consumers won't have to pay the extra costs required 10 access the telephone system because they
are deaf: 5o, we pay the providers what should really be their marginal costs of providing this service; butf (2) we now
bave stand-alone, entrepreneutial, for profit companies offering VRS service on a national basis, with compensation from
the Fund being virtually their ectire souree of income.

We are also trying to do the impossible because of this additional reality: we have allowed the service to be one in
which consumers neither need to subscribe to, nor pay for. What other service 1s like that??? Hearing folks sign up for
wireline end wireless telephone service, and pay for the services and features they want. Everyone has to contract with a
company to gt cable or satellite TV, Internet service, satellne radio, and, for that matter, electricity, water, gas, etc.
Why, of all the services used in this country, is TRS {and particularly VRS) free to consumers with no need to even sign
up to get the service? Nothing else works like that, and nothing in Title IV or its legislative history suggests that is what
Congress intended. We have lost our moorings, with terrible and frustrating consequences (not the least of which is the
size of the Fund and the enormous overcompensation of some providers).

With this reality, we are asked to come up with 2 compensation methodology and compensation rates for the providers to
give them their reasomable actual cosis of providing service. But we and the providers will mever be able fo agree on
what those costs should be. They need compensation from the Fund to caver all facets of maning an independent, for
profit business —a business that has o keep growing and develop new products, and that {in many cages) has to pay
investors. We want to compensate only the costs of acrally providing a specific service, mandated by statute, and
gireumacribed by the mandatory minimum standards. We say — again correctly, in my view — that this is al! the providers
are entitled to receive from the Fund. But the providers saizz of some of the elastic language in the statute and regs.

For example, the providers defend theit position saying: the statute requires adoption of new technologies; the statute
requires functional squivalency, and with new technologies there are mots and more services and features we want to
offer; we must be compensated for R&D to meet waived standards and ensure fupctional eguivalency, the regulstions
require cutreach so we have 1o spend money to do that, ete.  They alse say that we say we are pro-competition, o we
can’t let the small providers go ovt of business, sven though their costs may be higher. Some of that may be true, but it
does not justify how we are currently going about compensating the providers (i.e., for everything and more).

A few other factors exacerbate the problem. First, consumers have been led to think of this service as an entitiement — as
noted above, they bear no costs with respect to the service {cther than having a broadband connection, with they can also
use for internet access), so they ars happy to support the providers in offering more services and features, with
compensation coming from the Fund. Second, we have allowed one provider — with extraordinarily sggressive {and cften
illspal} marketing practices — to dominate the market (presently, approximately an 82% market share). This imbalanced
market share also makes it very difficult to set rates using a rate based on average costs doesn't work in these
circumstances; but that, of course, bags the question — in setting rates, just what are trying to accomplish? Fair
compensation based on actual reasonable costs (as we define them)? Keep everyone in business? Compensate everyone
st the same rate?



Wz will always be in an adversarial relationship with the providers as long as they ate entrepreneurial, for profit
companies that lock to the Fund for their sole source of income. They have no incentive but to expend the kinds and
amounts of costs that recoverable from tha Fund as thay expand their business and seek revenue to pay their investors
(the private equity companies that now own some of the largest providers). They view their compensable costs gs those
costs that any business must incur 1¢ stay in buginess, compete with similar providars, and make money.

Endlessly arpuing about what costs are compensable — when wa and the providers have dmstically different views on just
what this service is supposed to be — will never get us anywhere. The providers will challenge again and again enything
we try to do that limits the compensation they want to run their competitive businesses. And, frankly, we probably don't
even know the nature and sxistence of the some of their costs that are buried in their cost submissions.

The only solution is adopting an entirely new approach, and there are only two cheices: (1) bid the serviceout as a
federal financed service; or {23 require TRS 1w be a subscniption service, like svery other telecom service, and have the
Fund simply compensate the marginal cost of cali from a deaf person to a hearing person that results from having to have
a CA relay the call back and forth. Apert from those costs, previders would compete 1o sign up customers, 2nd would
charge customers for equipment, installation, maintenance, sxtra call features, long distance, etc. in the same way that
voice telephons users obtain and pay for service.

The second approach could be done consistent with the statute, because the statute states that TRS users cannot be
required to pay rates “greater than the rates paid for funchionally equivalent voice communication services with respect to
such factors as the duration of the call, the time of day, and the distance from point of origination to point of
termination”” This clearly suggests that Congress envisioned that consumers would pay something to make a TRS call.
The first approach would likely require Congressionsl action.

I think it is possible we could get the providers to work with us to accomplish the second approach, but only if we have
the backbane to make it clear that we ars rot going to kecp compensating them at the ridiculously high rates that we have
in the past, and therefore the only way they can keep getting additional revenues in the fisture is the wey all other
companies do it — they offer services and features that consumers are willing to pay for. Here, that would be 2 particular
type of TRS — VRS — that has attendant benefits {free video to video calls with the same equipment) and features that
conswmers can choose to pay for or not. 'We need to convince the VRS providers that the days of endlessly streams of
money from Fund, covering every facet of their business (and more), is over, and that a new system is going to put
place. They will have ample opportunity to make profit under the new system — charge for additional services and
equipment, better and fancier equipment, stc. In the long run, this apporach will solve a Lot of problems. I dont see an
alternative that is consistent with the stanite and that will actually put this service on a viable footing.

Happy, of course, to hear any thoughts on this. Tom
= Non-Public: For Internal Use Only ™

Tom Chandiar

Chief, Disability Rights Office
Consumer and Govemmental Affairs Bureau
Federal Communications Commission
Room 3-B431

445 12th Strest, 3. W,

Washingten, D.C. 20554

[202) 4181475

foell) {703) 338-0372

(TTY) (202} 416-0597
thomas.chandlar@foc.goy
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i Thomas Chandlar

Fram: Thormas Chandier

Sent:  Tuesday, September 04, 2007 5:59 P
To: lan Diflner

Subject: cosl racovery order

lan — | see that Nikki sent you the revisad order last week with the tiered rates for VRS. | would love to talk to you
about thia offiine; otherwise, | gueas this e-mail reflacts my test gasp on this subjact, Does tha Chalman )
recognize that thess rates perpetuate the enommous {$100 milion a year) winafall for Scrensen, &t the axpenss of
the ratepaysrs. Doas he realize that Sorenson’s own filing shows that its actual cost of proving VRS in calandar
2006 was in tha low $4.00 range, $o that the present $6.84 rate waa more than 50% higher than Sorenson's

aclual costs? And NECA's publk: May 1, 2007 filing confirms this — nofing that the average 2008 actual cost of
providing VRS for all providars was $4.55 (and Soranson has over B0% of the market). Does he reaiiza that
Senator Hatch's and Wiley Rein's connection to Sorenson {or the private squity company that now owns

Sorenaon) makes all af this ook sort of bad?

Wa all know that Sorensan (and Hands On and CBDVRS) have baen purchasad by private aqulty fitms, and thus
the whole point ks to genarate a substantlal rats of return for the investors. We algo know, for exampia, that
Hands Cn sslls its accounts receivables to Wells Fargo, eo it gata anly 88% of tha present $8.84 raie — about
$5.84. Why would we knowingly compensata them in the mid $8.00 ranga when they are living off of $5.84, and
&till presumably meking snough money 1o be ettactve to private equity investora?

| hates to say it, but the whole TRS (VRS) compensation regima has become & classic flaecing of America.
Shouldn't we ba mora worriad about this exposune than simply making the providers happy by Qiving them
evarything that they want (they now come in and just tell us the rates they want, and # seems that is what we do).
Wa know that OMB has concemns about the Fund, and we alse know thal the IS s looking Into some of the
providers. | pradict thal the results of that will net make the providars took good, which in turmn will not make us
(_ lock good. Also, whan | started in this job five yoars ago, the VRS rate was $17.00. When wa baitied 1o get the
rate down to the $7.00 range {and a battie it was), the providens and consumers were outraged, held a sit-in
outside the CGE's chief's office, and screamed that that rate would gut tham cut of business. What eally
happened? Five yaars Iater the VRS worki flourishes, and we know they are making a fortuna off $6.54 a minute
and that a rzte reflecting actuel neasonatle costs (an required by our rags) would be in the mid -$4.00 rangs.

| arm all for the tiered rate approach, and even locking I the rates for three years. But, honesty, the cument rates
{$6.30, $6.50, and $8.77) are just abaurd given the facts as wa know thern and aa reflected in NECA's fling, and
the justification for them In tha ordar (that | just made up, per the directions | recalvad) is completely Bt odds with
the rest of the arder that addresses permissible coats in cartain categories and the history of our concam over
high rates. [ originaily proposed Hered rates of $4.76, $5.64, and $6.52. Mayba those rates would be too much
of a shock {though they are siit over-genercus). But how about something ke $6.14 (adjssted provider costs),
$5.75 (close to what Hands On already gets), and $5.00 (which would sti! give Sorenson a windfall of $30-$40
mifion — they do about 4 millian minutes a month, so figura 50 million minutes a year; overcompansating them by
aven 50 cents a minute would result In & §15-20 milion gain}. Of course, wa could do the frus-up approach (that
Michele Carey ariginally suggestsd), athcugh admitiedily that would create @ lot of annual administrative work.

Thase are just my vigws, but they are infarmed by the facts and experience. Also, t hava a selfish interest in this.

| dor't want ko ba bung out to dry 50 that In future years, when the public lezma abou! what has gons on, i s said
that all that happenad on Chandler's watch. :

Finally, | will add that the consumer groups, wonderful folies though they ara, and nghtfully deserving of high
quality rejay gervices, have really made a mislake hitching themselves to the providers. Thelr concern should not
be tha rates, but rather whethar the services are avaiable and provided consistent with our rules. But now moat
of the leading consumer Isx work for the providers, They run the risk that Fwhen someona ever appeals
one of our arders and the D.C.Clreuit gets & hold of what we are doing, much of what they have galned may be
loat, as surely the presant way relay is offered was naver what Congress intended {but that is another stary)

There is much more that can be said, on this tople mﬁﬂg have oversiayed my waltoma airmady.



Page 2 of 277

" Again, | simply hope that some of these issues and concerns will be conaldemd before the Commissien adopte an
ordar that ks not only {in my view} complately unsupportable, but also really rips off the ratepayers to enrich tha
providers. At bottom, that really isn"t the right thing to da.

Tom

=
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2001 M Sirest, NW
Wnhinglon, OO 20048

Sorenson Vidso Relay Services (VRS)
Telecommumicatons Relay Service (T_RS} Fund
Federal Communications Commission:

KPMG LEP (KPMG) wis engaged by the Federal Comumunications Commrssion Office of Inspector
Gonaral 5 conduct & performanse audit of the telecomminications relay services provided by Sorenson
Video Relay Servioes (Sorcoson). Sorenson mansgzment was responsible for ctrtifying and submittiog
Monthly Reports of Relay Service Mimutes {(Monthly Report) and s Relay Sarvices Data Request (RSDR)
in accordance with the Feders! Communications Corrnission's 47 C.F.R Part § 6£.601 through 64.605 and
related arders. Our redponsibility was to review the supporting docomentation and recands for the Monthly
Reports mnd the RSDR o evaluatz: (1) if those submdssions were coosistent with applicable laws and
regulstions and {2) whether the supporting dotumentaion reasonably supporbed the coste reported in those
submissions to wermant reimbncsement with Telecommumications Belay Sexvices (TRS) fmdxﬁrca.lmdu
years 2004, 2008, and 2006,

Except as deseribad i the following paragraph, our performance sudit was performed in accordance with
Government Auditing Standards, issuzd by the Comprroller of the United States

Sarsnson provided us with the sppropriate mibutes information to svzhuate the Monthly Report. However,
Sarsoson did not pattnit ug socess to their sttt and the relevant systems to document and teat the ¢ontrels
associated with accumnlating smd reporting the oainutes. Furthermore, Sorenson did not provide us with a
reconcilistion of the andited flsancia] statesnente for 2004, 2005, apd 2006 1o the sybmitted RSDR. coms
(filed for calendar years 2004, 2005, and 2006). Also, Sorenson did not provide vs with umredacted audited
financial statements for 2004, 2005, and 2004, Without access to the staff and systems to asssy the
conkols and the reconcilistion aod maredacted smudited fnancial stataments for 2004, 2005, md 2008, we*
did not have the information needed to ovaluate both the Monthly Report and the submitted RSDR costs 10
condher o performance audit Accondingly, it was not prestical to complete our audit procadires to
determine; {1) if the RSDR and Manthly Report submissions wens conaistent with applicatle laws and
regulations; or (Z) whether the supporting docunnentation tessonably supportad the oosts reported in those
submissions to warcant reimbnrsernent with TRS fonds for calendar yeary 2004, 2005, and 2008,

Dnie to the limitetion on the scope of our work a3 8 result of the matters described in the third paragraph, we
are unable fo complete out performance andit 20 cen not copciude with regpoct to whether the RSDR and.
Monthly Repost submissions by Sormson were (1) congistent with applivable laws and regulatioms; or

{2) whether Sorsmjon’s supporting documentation reastmably supporied the coxts reportsd in those
submissions to warrant reimbursement with TRS fands for calendar years 2004, 2005, and 2005,

KPriG LP

April 10, 2008

Page 1 of 1
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2001 M Strest, NW
Wishington, DG 20036

July 3G, 2008

Dr. Kent R. Nilsson, Inspector General
Federal Communications Commission
Office of the Inspector (General

445 12" Street SW

Room 2-C762

Washington, DC 20554

Dr. Nilsson:

The Federal Commmmications Commission {FCC) Office of Inspector (ieneral (O1G) engaged us
to conduct performance andits on geven Telecommunications Relay Service (TRS) providers to
determine whether the Relay Service Data Requests {(RSDR) and the Monthly Reports of Relay
Service Minutes for the funding years 2004, 2005, and 2006 that were certified and submitted by
TRS Providers are (i) consistent with applicable laws and regulations and (i) supported by
sufficient documetitation to warrant reitmbursement with TRS fonds.

The seven provider audits wers conducted as performance audits in accordance with 2007
Revision of Government Auditing Standards izsued by the Comptroller General of the United
States. Those standards require that we plan and perform the audits to obtain sufficient,
appropriate evidence to provide a reasonable basis for our findings and conclusions based on our
audit objectives. We believe that the evidence obtained provides a reasonable basis for our
findings and ¢onclusions based on our audit objectives.

KPMG completed our performance audits of seven of the TRS providers that represented over
15% of the TRS payments made during the calendar year of 2006. This overall capping letter is.
intended to inform FCC management of the pervasive issues that came to our attention during the
performance audits specifically related to (1) the lack of adequate supporting documentation for
the TRS costs reperted by the providers on the RSDR and (2) the incorrest or unaflowable
minutes claimed by the providers in the Monthly Reports of Relay Service Minutes.



Background

TRS is mandated by Title I'V of the Americans with Disabilities Act of 1990' and allows people
wha are deaf, hard of hearing, or have speech disabilities to communicate by telephone with z
person without such a d.tsabihl:jr Jmplementing repulations for TRS are provided in Part 47 of the
Code of Federal Repulations.? There are five types of TRS services: Traditional TRS, Speech-to-
Speech, Captioned Telephone Video Camry Cwer, Internet Protocol Relay, and Video Relay
Service. For most forms of TRS, these centers ara staffed by specially trained comrmunications
assistants (CAs) who relay conversations between personz using various types of assistive
communication devices and persens using a standard telephone.

Persons with a qualifying disability receive TRS frec of charge. The cost of providing TRS on ar
intrastate basis is paid by the respective states whereas the cost of interstate TRS is paid for by the
TRS Fund under the auspices of the FCC on 2 minute of use bagis. Reimbursement is made at
rates established anmally by the FCC after a data cellection from the providers facilitated by
National Exchange Carrier Association (NECA). The TRS Fund receives its fonding from user
fees collected from the approximately 2,800 common carriers providing telephone voice
transmisgion services. This collection is administered by NECA.,

The TRS Fund increased dramatically in recent years. Founded in 1993, the fund’s annual
allotment for disbursements was initially $30.% million. By 1999, disbursements increased to $38
million in 1999. With the significant growth of the TRS Fund, there has been an increased
number of certified VRS and IP providers, and growth in the disbursements being made. During
the next three years disbursements began a period of rapid growth, increasing to $64 million by
2002. The TRS Fund has increased approximately 50-80%% each year since then to over 5440
million in disbursemnents for the 2007 funding year.

! Public Law No. 101-336, § 401, 104 Star. 327, 336-69 (1990}, adding section 225 to the Communications Act of
1934; see 47 11.5.C. § 225.

* 47 C.F.R Pant 64, Section 601(14)



I. Overall Results

During our ¢xaminations of the TRS Providers, we identified exceptions to the specified FCC
Rules and Orders, and the RSDR and Monthly Report of Relay Service Minutes forms. The
following pacagraphs provide a brief overview of the most common examination findings.

a Laock of Supporting Documentation

We found several instances where the supporting documentation was not readily available or
moaintained for indirect cost allocations, travel costs, sponsership, and research and development.
As a result, we could not validate the costs reported on the RSDRs. In some instances, the
providers claimed travel costs, sponsorship costs and research and development costs, but could
not provide supporting decumentation to demonstrate that the costs were appmpnate to be
submitted as TRS costs. In some instances, the TRS providers had to obtain copies of the
documentation from other sources. In other instances, estimated costs were used instead of the
actual costs on the RSDRs. We also found that some providers did not have a methodology to
allocate indirect costs, and could not reconcile the costs claimed on the RSDR fo their accounting
records. Without the documentation from the providers' accounting records to support the actaal
cost data for the RSDR, the costs reported on the RSDR conld ot be relied upon.

According to CFR. Part 64.604, TRS providers shall provide the administrator with accurate data,
both historical and projected, including total TRS operating expenses and total TRS tunutes of
use daia, necessary to determine TRS fund revenus rcqmremants and payments as part of the
mandatory minirmim standards for providing TRS services. :

NECA's RSDR Instructions, required TRS providers to issue a Cost Alln-cahcm Manual or
squivalent guidance that descnbes the underl:m:g basis for all cost aliocations. Custs must be
allocated between TRS and Mon-TRS services and the allocation must be described,’

Until funding year 2008, the RSDR costs were used 23 a basis for developing the rates to be used
in reimbursing the providers for the minutes of setvice provided under the TR3 program.
Beginning in funding year 2008, the FCC set the rates for a three year period, subject to
adjustment. However, even the present rates set for three years were developed based upon the
information provided from the RSDR's from the various providers and the costs reported could
1ot be relied upon as accurate.

147 CFR. Soction 64 S04 {E WENTR(Cy Jpe previous footnote fiox full criteria (EF200.11)
* NBCA Rafay Sarvica Dutn Recques Ingiyucnone (EFIO0. 18}
FE0L fued (=117, paragranh 182 footnvate Fi0 {BF20.2)



b Monthiy Reporty of Relay Service Minuies Are Not Substantiated

The Monthiy Reports of Relay Service Minutes filed monthiy with NECA by the TRS providers
included cuplicate minutes in some instances and unallowable minutes in other cases, Some of
the TRS providers did not have processes and/or contrels in place to support the minutes claimed
for reimbursement. As a result, the TRS providers could not provide reasonable support for the
minutes claimed for reimbursement on their Monthly Report of Relay Service Minutes filed with
NECA end some of the praviders were paid for duplicate or unallowable mioutes.

The following is the ctiteria associaved with the unsubstantiated reports:

-- According to FCC DA 05-141, under Improper Handling of TRS calls, released January
26, 2005, VRS is to be used only when a person with a hearing disability, who absent such
disability would make a voice talephone call, desires to make a call to a person without
such a disability through the telephone system {or if, in the reverse mumtmn, the hearing
person desires to make such a call to a person with a hearing disability).®

-- FCC Qrder 07-186 states that costs attributable to relay hardware and software used by
the consumer, including installation, maintenance, and testing are not reimbursable from
the TRS Fund. The order further states that reimbursable expenses do not include
expenses for the eaquipmmt itself, equipment distribution, or mstallation of the equipment
OF DECessaty software,” Miputes assoviated with the remote installation of video phones
are a cost of ingtaflation and could not be submined t¢ NECA for reimbursement from the
TRS Fund

i TRS Provider was paid for duplicated Minutes

VRS service line, which allowed callers to call multiple parties, within the
same VRS call session. During a conference call, the call should have been
recorded as a single call. However, the provider's conferencing feature caused
a duplication of call records which resulted in one VRS bitlable call being
recorded as mltiple call records. The TRS Provider was overpaid by NECA.

*FOC DA 05-141, page 1, Improper Hindbag of TRS Calls (EF200.))
T FOC Order 07-135 Paragraph 82



i TRS Providers Submitted Minutes for Internal Testing Calls on Monthly
Minute Submissions to NECA.

The TRS Providers claimed the minutes for quality assurance and test calls for
VRS as reitnburszble by the TRS Fumd. Traditional TRS contracts with states
require quality assurance test calls and allow for reimbursement of these calls
within the states' programs, Based on that process, TRS Providers adopted
the same quality assurance process for VRS, The Quality Assurance cails are
made during daily operating hours and the test call process includes checking
the normal VRS call fraffic to ensure that customers are not ingonvenienced by
the calls and the quality assurance tests do not interfere with the regular VRS
traffic. However, the TRS program does not allow reimburserment of quality
assurance calls,

Various TRS Providers nformed us that in preparing the information for the
andit that they had identified certain months with testing minutes, which were
reported inadvertently. Test calls initiated by TRS Providers are not subject to
reimbursement from the TRS Fund. The purpose of these ¢alls is to assess the
technical system skills of VIs by testing the ataount of time that it takes to
answer, set-up, and sign-off'a call. These calls were made by internal staff of
the various TRS Providers to ancther VI in same location. Therefore, these
minutes are not reimburssble by the TRS Fund.

iif, TRY Provider Ingppropriately submitted VRS conversation minutes
associated with the installation of VRS phones to the TRS Fund.

A TRS Provider ipcluded billings for technical support and customer service
cails associated with the installation of the video phone. According to the
VRS Mapagement, the video phone had user-installation capabilities, so
physical installation by the provider personne] was not needed. However, the
customers who received the video phone for the first time often called the TRS
Provider’s Technical Support or Customer Service in order to set up the video
phone corrsctly.

We determined thiough testing of call detail records provided by the TRS
Provider that the technical ¢cails were transferred to the manufacturer of the
Video Phone, and inappropriately billed to the TRS Fund. The TRS
provider's management informed us that technical support VRS minutes, most
of which are the instailation calls, were not remaeved from the cal] detail, and
were claimed on the Monthly Report of Relay Service Minutes.

TRS Provider's reporting system extracted VRS call records from a server
which documented each call made on the TRS Provider’s server. These call



records were separated by call queues, which reported normal VRS call traffic,
testing ¢alls, and training for the VRS call systern. The TRS Provider’s
managemeant then sorted the call records to separate the billable calls from the
non-billable calls, We discovered through cal! detail analysis that TRS
Provider’ included technical support and installation minutes in a billable VRS
call quaue, and allowed such minutes to be inciuded in calculating the total
conversaiicn minutes per month, These minutss were not billable to the TRS
fimd.



. OBSERVATIONS AND OFPORTUNITIES FOR IMPROVEMENT

B FCC and/or NECA TRS program management could develop and implement
policies and procedures to more specifically define the documentation
requirements for the TRS program expenses incutred by providers.

s NECA TRS Administration could perform more invasive testing and anditing
of providers call detail in order to ensure that duplicated minutes are not
reported and reimbursed by the TRS Fund.

s FCC and/or NECA TRS program management conld more specifically define
the rules related to the unallowable minutes specifically related to calls for
quality assurance, testing and installation.

» FCC TRS program management could require NECA to develop a cyclical
program to perform andits of the providers supporting documentation for costs
reported on the RSDR and the call minutes claimed .

Very truly yours,

Terry L. Camahen
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Message Page I of 2

Danlel Shiman

Frem: Catharine Bohiglan

Sent: Thursday, June 30, 2005 6:51 PM
Ta: Dwanlal Shiman

Co: Heather Qlon

Subject: RE: Outline for report

Thanks, Daniel. The outiing fooks fine with a few tweaks. Keep in mind that this IS about mandatory a |2 carte,
not voluntary, because we are critiquing the first report, which assumed mandatery. 1f anyone wantsd to do a lg
carte, they'd be doing B0 now. Since no vne is, we're only talking about mandatery. So 2nd section should just
ba criticizing the reports conclusions that imandatony} a la carte would be bad for consumears, The 3rd section
should ba exploning at least 2 options the first report didn't consider. a digital theme tier, and, for lack of a catchy -
rame right now, “imited a ta carle” where a consumer picks (I'm making up numbers here - use whatever works)
30 of these 40 channels for $25, or 50 of these 60 channels for $40. {Thesa would, of course, also be
mandatory. No reason to explore voluntary}

Finally, while tha document is likely to be a report to congress, don't womy now shout what it is called or whom it's
for. 1efs |ust gat the substance right for now.

Leslie starts in August - | assume you'll have a draft before then. | asked the Chairman whether it would be
appropriate to call her to talk about her comments, and he said no. So we'll have 1o make do with what we have
from her, ‘

Thanks!

wd Non-Public: For Internal Use Only 4

-——0riginal Messagg-—-

Frorn: Danie! Shiman

Sent: Thursday, June 30, 2005 4:00 PM
To: Catherine Bohigian

Subject: Outiine for report

Cathetine,

You asked in our meeting for an outline. Attached is a tentative outiine of the report. 1used the
structure of the Media Bureav draft ag starting point. Let me know if you want any changes.

With my division chief's apprdval, I have recruited twe people from my divisien to work on this, an
economist who ts familiar with the details of the Booz Allen report, and someone who is good at
procireading, to review and edit this report.

I have some questions as well: :

1. What is this document to be called, and how will it be issued? Is it & letter to Congress (like the
original report), or 2 Commission report, or s staff report, or a working paper from me?

2. When does Leslie Marx amive, and should I consult her? 1 found her comments to be very useful.

3. Can I presume that we are not interested in mandatory a la carte? The vriginal report focussed on the
difficulties with adopting a mandatory a la carte regime (which prohibits bundling). Some of the

7512005 GR7-170



"

Mestage Page 2 of 2

arguments in that report are correct as they epply to mandatory a 1a carte, so [ was considering
emphasizing how voluntary a la carte and themed tiers avoids much of the harms of mandatory a la carte
(since consimers can stzll buy the big bundle if they cheose), while providing significant benefits to

— consymers whi don't want the bundle. .

BTW, I am working at home today, since [ umually telecommmute on Thursdays. I will be in my office
tomerrow, and working on this over the weekend, probably at home.

Daniel Shiman

office: 418-7153
home: 301-803-7013

7/5/2005 GR7-171
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Danial 8himan

. _ S rmh
From: Sarah Whitasedl
Sant: Wadnnsday, July D8, 2005 5:13 PM
Ta: Daniel Shiman
Bubject: “RE: Key decuments

Thank you! Thanks for the download today. My notes say that the first part of the document is 1o be a rebuttal to tha
pravious repart, arguing that it was based on failed assumptons and a failura to consider other issuas, which, if
considered, could lead one to conclude that eould be in the cansumer's best mterest (not sure what goes in that
blank). The second part is to cfiticize the inial report for failing to consider the idea of a dighal themed fer which would be
in the consumer's beat intarest. She seld a themed ter is just a matter of marketing. Let me sea what else | can find out

and 1l report back. | can't be sure AT ALL that this is precisefy what she wants the raport o say, but this was her initial
summary.

“** NonPublic: For Internal Use Only =

~—Qriginal Message—

From: Danied Shiman

Sont: Winrtruesriery, Juty 06, 2005 4:06 P
Ton Sarah Whittesel

Subject: Key Soruments

Sarah,

Attachad are the electronic versions of soma of tha documents | gave you {Outline, Booz Allen resort, arlicle,
MB/Johnson supplemental report, Duvall repert). | don't have electronic coples of the 2 short Medta Buréau
evaluations of the assumptions of the criginal report, or tha new chief economist's lelter, for which you have paper
copias. |l send tha paf for the full raport separately, and hope our emall syatem delivars it (it 13 a & megabyte fa},
Thanks for vour help on this project

Deanied

=< File: Outline of new report.doc >> << Fiie: Bonz_Allen_a_la_Carte_Report.pdf >> << File: Billing World artice
Cable%20A%20La%20Cane%208-04.pdf >> << File: SupplementalAl =Carte Draft 200506 24final.dog »» << File:
final eapy Tor Jerry 05.26.05.00¢ »>

* Nor—Public: For [ntemnal Usa Only ™
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Danial Shiman

__ L
From: Danial Shiman
Sent: Friday, July 08, 2005 416 PM
To: Catharine Sohiglan
Ce: Heather Dixon; Sarah Whitesell; Denna Gregg
Subjuct: RE: Thoughts on some igsips

My comment here was addressing the fact that bundling is belter able to get revenues from consumers, but it came across
as more pessimistic about a la carta than does my draft report.

In Ty report | have a variant of the polnt that you make, that under a la carte prices could be lowar Far soma consumers
because.

1) some cansumers oaly watch the most popular networks, whosa revenues may actually rise under a la carte because of
an increasse in viewship, and tharefore will not nesd te charge high prices;

2) some consumers who-only walch a few channels will find their total bill to be less than the bundie price;

3) bundie prices may be inflated above cost, since bundling anables MVPDs to betier extract consumer surplus than does
a la carta pricing, and therefore a la carte pricing could force prices down,

| treat these as flaws in the qriginal report, which did not analyze these possibiiities, and not as definite cutcomes.

Overall, | think pure a la carte would likely raisa most cable bills, with fewer channels dalivered. |1:am much more optimistic
about the impact of mixed bundiing, which allows MYPDs to continue <ffering bundles at a good price if consumers want it,
and of themed tlars and imited a la carte (i.e., Mexible smal bundles),

Danief

= Non-Public: For Internal Usa Only ™

iRl MesRe--—
Fram: Catherine Bohigian
7% Friclay, July 08, 2005 3:50 PM
Ta: Daniel Shirman
Ccy Heather Diaan; Sarah Whitesell; Dot Gregg
Subriect: RE: Thoughts an some ksoes

Danig!, I'm concemed about point 3. Regardiess of what the first report lacks or assumes Incomectly, the conclusion of
this report is supposed to be that a la carte could be cheaper for consumers. While the cable aperator will need to charga
mere for each network, prices will vary considerably. The price will not ba much highar than the surrent prica for popular
networks [those most will select under the a la carte model}, since thera is predicied to be something like 0% overiap of
consumer choice. 5o the most widaly subscribed ta channeis will see only a small drop in subscribership. Consumers
who select only those channels are [kely to see a cost savings becauss they typically witl now be paying for only 13
shannels, not S0, Channels with namow agpeal will 866 a sharp riss in the price thay must get, and copsumars who want
several of those could see a cost increase, but {according to research and a'most by definition} those are not the majerty
of consumers. PR

* Non-Public: For Internal Use Onky *

——Original Message—-
From: [amed Shiman
Sant: Friclay, July 08, 2005 2:20 FM
LLH Catherine Bohiglan
o Heathar Dixon; Sarah Whitesell; Donna Gregy
Subrpect: Thagits on ST IS
Catherine,

To let you know what i golng inte the draft, here sre my thoughts on some key issues you have mentioned:

1. Public good: The report is wrong, MYPD programming doses not meet the definltion of a publlc good. A goad has 19
have two properiies to ba a public goed: (1) non-rivalrous consumption {so additional people can consume it &t no cast);
(2) non-excludability (so the producer can't prevent anyone from consuming it). Broadcast TV meets the definition, but

1
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cable TV does not, because cabla providers can exclude pecple from thek senvice, and therefore have the ability to charge
enough to cover their cosis.

2. Crogg-subsidy, Again, the report [s wrong, there is no cross-aubaldy involved with bundling most of tha time. The
axplanation |3 complicated, hawever, When bundlihg is used to ganerate enough revenues to just pay tha fixed costs of

ihe neiwarks, geonomit theory shows that consumers ate, in effect, conirbuling different amounts o cover those fixed
costs. Thus if i value a networic highly, and you value it just a Iittle, with bundling we are effectivety contributing to the

network according to how much we valuie A {30 my contribution is much larger than yours). If you don't walch | at all, then

you ana net contdbuting to i at all.

Thig is bacause MVPDs only want (o inciude networks which add enaugh to the bundle revenue to cover their cost, The
MVFLD adda a network to its bundle with the expectation that the network will allow the MVYPD to aither raige its bundle
price {because many consumers find ¥ more valuable), or Increase the number of subscribers {because a certain group
likeg the natwork enough 1o buy the bundis). Thua the additonal bundle revenua dapands on how much each consumar
values that network. There Is no reason for an MYPD o add a natwork to the bundle that many consumers don't walch,
unless other consumers like i a lat,

3. Priging of networks under a la carty: Because under pure a la carta the MYPDs Iose the abilty to price discriminate (to
effectively get revenue from each consumer fior 2ach network according b how much that consumer [lkas the network),
thity will get less revenue for each netwerk. A la carte pricing requizes that MVPDs sel & single price for each network,
which gets lass revanua from {(a) people who value it much mora than the prica, but only have to pay the fixed price; and
() people who like it leas than the prica, and thua don't buy it. Prices are therefara fkady to ba higher under a la carta, and
viewership for smaler networks will Se (ewer as people decline 1o purchase them. The largar viewarship for large
retworks will help them somewhat, but this is offset by the weaker ablity of a singie price to generate revenuas from the
customer bage.

| am happy {0 answer any questions you might have.

While there are undenlable bensfits Lo using bundling, my draft pointz out it has many failings, and thare are many
¢ircumstancea under which gonaumers ane better off with a la carte. It alsa appears that mixed bundling combines the
advantages of both. | am going fo send out today the draft of the first half of my report, concaming the problams with the
first report. Itis about 30 pages long. | will work on tha the aecond half, evaluating the alternatives, cver the next weak_ |
axpect it to ba much shorter,

Cranisl

= Non-Public: Far indarnal Ligse Oy =
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Daniel Shiman

From: Catheing Bohiglan

Bant: Friday, July 08, 2005 4:25 PM
To: Daniel Shiman
Lo ; heseit;
Subject: RE: Thoughts an some issues

OK, pleass work with Zarah on the consequences/conclusions. Thanks for all the hard wark.
v MNon-Public: For Intermnal Uise Only

~—LOiriginal Mesage——

From: Danie Shirnan

Sariz Frtcary, Juty 08, 2005 4:22 PM

Tar Behigian

Co Haxther Dixnn; Sarah Whiteoell; Donra Gregg
Subject: RE: Thoughtx on some xues

It does not say that, it focuses on the original report's deficlancies and weaknesses. Thatl statament was my guess as tn
the consequences. | was trying to point out here that mixed bundifng and themed fiars appear to me to have distinet
advantages aver tha aternatives.

w Non-Public: For Internal Usa Onty ™

=—{riginy Hezwge— _

From: Catharine Babigian

Sent: Fricary, Juby 08, 2005 418 PM

Te: Candel Shirman

Ca Heather Dhion; Sarah 'Whitesall; Donna Gregg
Subject RE: Thoughts on some o

Dianial, the repost nannﬂt conciude that a la carte wouid Hkely raise most cable bills, with fewer channels delivered. If that
is going to be the conclusion, wa need to stop now. '

** Non-Publie: For Internal Use Only ™

~—{iginal Message-——

From: Downded Shiman

San: Friclay, July 08, 2005 4:1& PM

Tot Cutherine: Bohlgian

('] - Heather Dixon; Sarah Whitessl; Donna Gregg
Subieck: RE: Thought= o SOme [

My comment here wis addregsing the fact that bunding |s better ebie to gat revenues from consumers, but it came across
as mona Fusimisﬁa about a la carta than doss my draft report.

In my report | have a varant of tha point that you make, that under a ia carts prices could be lower for some consumes
becauga: :

1) soma consumers only watch the most popular networks, whose revenues may actually fise under a la carte bacause of
an ingrease in viewship, and therefore will not need to charge high prices;

2} some consumers who only watch a few channels will find thalr iatal blil to ba Jass than the bundle price;

3} bundle prices may ba Inflated above cost, since bundling enables MYFDs to better extract consumer surplus than does
a la carte pricing, and therefore a la carts pricing could force prices down.

| treat thase as Aaws n the origlnal report, which did not analyze thesa passibilities, and not as definfle culcomas.

Cwverall, | think pure a la carte would likely raise most cable biils, with fewer channels deliversd. | am much more optimistic
about the impact of mixed bundiing, which allows MYPDs 1o somtinus affaring bundies at & goed price if consumers want it,
* . and of therned iers and limited a Ia carte (i.e., flaxible smail bundles).

- I:;anial
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Message Page 1 of 3

Danial Shiman

From: Danigl Shiman

Sent:  Friday, July 22, 2005 4:08 PM
To: Willlam Sharkey; Sarah Whitesel!
Subject: RE: Pricing new consumer options

Sorry, I have not been zble to get internet access for the last 2 days because our phone is out. Bill has
raised a number of good points, but I don't think he fully understands the subtext here. He is night about
raising concemns about how prices are set, whether MVPDs would choose to uss mixed bundling on their
own if it ingreased profits, and what the competitive conditions are in the industry. It is important to
remember that we can't require a la carte, that this would require Congressional action, and this report is
meant to give them some information abeut the options (albeit following the directives of OCH).
Therefore we cannot assume a particular set of regulations, awkward as this is for our analysis. My

- assumptions and thoughts on cach point Bill raises:

1. MVPD choices - I just compared MVPD's likely actions if they were only to use purc bundling and
pure a la carte, and attempted to extrapolate the impact on consumers if mixed bundling were used, with
prices set at pure a la carte levels (which is an awkward assumption). I mostly ignored institutional and
regilatory details, for a number of reasons. Tt will be Congress that decides what laws to put into cffect,
so I can’t predict what regulations will be implemented. Also, we doz't have time to do & fidl analysis
of how the market looks. I asqumed that our task is to show how the first report is flawed, which I did
on mostly theoretical grounds. To prove that a 1a carte will do better requires a much more complete
analysis.

I assurned MVPDs are decision-makers, with at least some market power to choose prices, However,
they claimed they cannet provide a la carte becausc of conditions in their contracts with the networlks,
and thus can only provide pure bundling. Bill is ight that for certain examples the MVPD would prefer
1o use mixed bundling, since it gives higher profits. [ just compared the consequences if the MVFD
stuck 1o a particular regime. However, I may be arbitrarily imposing some restnctions on the MVPDs
{can't change regime, mixed bundling prices are fixed), while giving thern freedom to choose most
prices and which networks to offer. Perkaps this should be cleaned up, especially by tightening up the
discussion of mixed bundling. Also remember that while profits may rise for some customers using
mixed bundling, they may go down for others, so mixed bundling may oot be a generally profitable
regime. Unfortunately, we can't provide a coinprehensive analysis using just examples. This would be
messy, and I think OCH mostly wanted to show the flaws of the first report for the first half.

2. Pricing - this is a very sticky point. Qbviously wnder tnixed bundling MVPDs would raise prices cna
la carte items to make them unattractive, if they made greater profits under pure bundling. So we have to -
assume that Congress finds a way to figure out the pricing problem. MVPDs might decide to offer
reasonable prices under themned tiets, if just to keep the politicians happy. My proposal under mixed
bundling was just a suggestion, since I went to avoid us having to set prices. | believe the upstream,
suppliers will, if their market is compefitive, set prices that will often be better for some consumers than
the big bundle price, and will likely increase sales. However, I have not done the formal analysis needed
to prove this, so perhaps this is too risky to leave in. As to multipart prices - I assume that a regulator
will have to set the fixed fee, since with a la carte a fixed fee will be essential. I just didn't want to
discuss it, since we are still trying to make pure 2 la carte leok good.

3. Competitive state of the market - If the wholesale and retail market is ‘fully competitive, however, the
analysis is probably quite different from what [ gave. And I have not done the analysis, nor has anyone
else, on what happens if an oligopoly of MVPDs with market power are imperfectly competing. As Bill

742812005 GR7-96
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said, the literature has not focused on the welfare effects. I assumed that if the firms had market power,
then they could raise the bundle price. Competition might drive down the bundle price, and might even
encourage MVPDs to offer networks a la carte, if the networks let them. See para. 6 in the appendix.

4. Tone - T agree that if we give the impression that pore a la carts is genermlly soperior to pure bundling,—

we will bt the Commissions reputation, and kead us cpen to sttack that this report is equally biased. I
will bet the NCTA could get a letter signed by a large numnber of economists attacking us on this, [ hape
we can press OCH fo apree to 2 less definitive tone in the first half, Just making the case that the first
report was flawed for not properly analyzing the issue, and for not considering the potential advantages
of a la carte, would raise less concerns, [ think, Remember, we are trying to provide recommendations to
Congress without the time fo do the full analysis. We should show cantion in our conchusions.

Some other thoughts on Bill's comments:

1. I don't follow his analysis of Ex 1. If Charlie is present, I don't see how an z la carte of $4 or greater
phus bundle price increases sales beyoud pure bundling. In fact, if set at $4, Aaron and Betty only buy
one network each, end Charlie doss not buy, reducing revenues a lot.

2, The analysis of mixed bundling often assumed that MVTPDs could not offer it (i.¢., were restricted to
pare bundling, perhaps by their contracts with networks), and that the prices are set at pure 2 1a carte
profit-maximizing levels. I wiil think about whether this can be justified or not

3. Bill's concern about saying that Aaron is subsidizing in ex. #5 is taken, and I will remove that
discussion later.

Got to go. [ will say more later.
Daniel

——0riginal Message-——

¥From: William Sharkey

Sent: Fo 12272005 10:05 AM

To: Sarzh Whitesell

Ge: Danicl Shiman

Sab)ect: RE: Pricing new conaumer ontions

Sarah,

| don't have any further thoughts beyond what | sald in my crginal comments. If MVPDs behave as
monopolizts, then it makes no sense to require a la carte without price regulation. They will either offer
attractive a la carte pricing on a veluntary basis in their own interast, or they will satisfy our mandate by
offering a la carte at high prices. f there is real compatiion, then the situgtion changes, and it is poss/ble
that prices, gt legat for popular programs would be bld down to reasonahle tevals.

e Mom-Public: For Extemel Use Culy ***

—=-{riginal Message--—

From: 5arah Whitesefl

Sant: Thursday, luly 21, 2005 10:38 PM
To: Willlam Sharkey

£x: Dankel shiman

Subject: RE: Pricing new consumer optons

Bill, did you have any thoughts on the second half of the paragraph, in terms of how we
combat the MVPDs' incentives to price new options unatiractively relative to the bundle?
thx, 8. ’
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" Wovember 15, 2007

Commissionsr Deborah Taylor Tate
Commissioner Robert M, McDoweli
Federal Communications Commission
445 12" Street SW

Washington, DC 20554

Dear Commissioners Tate and McDowell,

I teceived your letter of November 14, 2007 regarding the Comnmunications Daiiy article,
“November FCC Meeting to Focus on Cable Industry,” in which I am quoted as saying that
certain figures I provided to the FCC “aren’t well suited™ 10, as you state, “determining whether
the 70%% threshold of cable subscription rates in America has been met.” As you will see in what
foliows, this caveat was meant to apply to certain raw figures, denived from the Television &
Cabie Fartbook, that I provided the Commission. In fact, our clients can and do use our large
database as the solid basis for further analysis and modeling. Naturally, [ cax offer ao opinion as
to whether any particular third-party apalysis of owr data is accurate or legitimate.

Om Qctober 10, 2007, [ received a request from the FCC for two numbers: (1) the tota]
number of basic subscribers of cable systems with channel capacities of 36 or more, and (2) the
total number of homes passed by those same cable systems. As I believe you are awsre, our data
are gathered independently and are sold in print and digital form to alf comers. Neverthelass, we
were happy to provide the requested numbers to the Commission at no charge as a simple public
service,

[ became aware of the intended use of the numbers on Tuesday, Navember 13, 2007 when I
read the FCC Report and Order and Notice of Proposed Rulemaking, FCC 07.169. In the spirit
of “trensparency and openness™ that you ¢ite in your letter, I am happy to provide some
edditional information about the figures I gave the Commission;

1. The data supplied to the FCC from the Television & Cable Factbook database is as
reported by cable operators or individual cable systems. Some data for individual
systemis are not available and therefore not included in the totals we report. This
includes data such as basic subscribers, homges pagsed, and channel capacity.

2. Many cable systems do not report channel capacity but instead report operating
frequency. It is our understanding that cable systems that operate at 330 MHz and
abeve deliver 40 channels. Therefore cable systems in our database for which we have

2116 Ward Ct. NW Washington, D.C. 20045 202-872-9202 www.Warren-news.com
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Letter to Commissioners Tate and MeDowell
November 15, 2007
Page 2

no chaneel capacity but which opersate at 330 MHz and above were included becanse
the FCC request was for those with channe} capacities of 36 or more.

3. The basic subscriber totals do not include digital basic subscribers {and therefore,
exclude systems that are operating only digitally).

4. Inreceat years, cable operators and systems have become particularly reluctant te

provide current M Warren provided all data that was supplied to
us. -

I should add that we are extremely confident in the data we are able to collect. For over
60 years, we have been the only research entity that directly surveys every cable system at least
once cvery year. We believe the Television & Cable Facthaok is the ‘most accurate and most

peatly complate sonzce pf gable data available anywhere, -

Still, data compilations that depend on the veluntary cooperation of competitive
enterprises abviously will have gaps, and it has been our practice not to attempt to fill these gaps
with estimates, even using standard statistical methods. We prefer to leave this to our clients and
subscribers. Iregret that this may have been unclear in my October 10 communication with the
Commission. Clearly, any future requests for data from the Television & Cable Foctbook
database should be accompanied by 4 discussion of its intended use, and its inherent limitations
a3 well as its acknowledged strengths.

Sincerely,

‘I l'j 'l i-—E
Michael Taliaferzo
Managing Editor

GGR12R - 8247
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STATEMENT OF
COMMISSIONER ROBERT M. MCDOWELL,
DISSENTING IN PART

Re:  Anmual Assassment of the Status of Competition in the Marker for the Delivery of
Video Programming, Thincenth Annual Report, MB Docket Mo, 06-189

Today’s Report has taken an intergsting journey in the past few weeks, For
starters, it is about nine months overdue to Congress. Then it appeared that the
Commission was going 1o ignore a mountain of evidence from independent analysts and
prinr Commission findings to favor a solitary study., Accotding to press accounts,
sometime in October, this lonely study was solicited over the phone from Warren
Communications by a FCC staffer. A day or two later, the draft Report was circulated
and arrived at & conclusion that was a radical departure for the FCC: that the cable
industry had surged past the 70¢70 threshald putlined in Section 612(p) of the Act in just
one shott year.

To reach this previously unattainable figure, the Comrnission was prepared to
omit, or as some have said suppress, the FCC’s own duta as gathered from cable
operators on Form 325 in favor of a study that was inserted into the record just last month
without the benefit of public notice, secrutiny or comenent. The author of this suddenly-
dispositive analysis says that it should not be used for the 70/70 test dee to large gaps in
its evidentiary foundation. But the Commission was prepared tw do so anyway because
this Mawed anomaly was the only fig leaf that could be found i an atiempe to trigger an
avalanche of unnecessary regulation to cascade down upoen an otherwise compenitive

indusiry.

Let’s compare some recent FCC reports to put this statistical prestidigitation in
gontext. In the past, the FCC bas used a variety of data sources, incloding our own
numbers, to estimate cable subscribership. In a transparent fashion that allowed for
ample public comment, our Video Competition Report histonically bas found that
subscribership hovers at around 60 percent, falling well short of the second prong of the
770 test. The Commission arrived at this conclusion by using and analyzing
information from several different sources and seeking public comment on them. For
instance, in our Twelfth Annual Report, covering 2005:

. Using data from the FCC's 2005 Cable Price Survey, our siaff
gstimated that 56.3 percent of houses passed subscribed to cable.

- Using data from the FCC's Form 3235, our staff estimated 54 percent.

. Relying upon Nielsen and Kagan data, we cited 63.3 and 52.1 percent,

respectively.



. The Warren Comsnunications 2005 numbers determuned that 67 .8
percent of homes passed subscribed to cable.

Moreover, in the Eleventh Annnal Report, which examined 2004 data, we similarly cited
Kagan, Nielsen, Wartcn and our own Cable Price Survey sample data and Form 323
sample data in [inding that the second prong of the 70/70 test had not been met.

Similarty, numerous independent analyses and studies have corroborated the
gonclusion that cable subscribership is well below the 70 percent threshold. In fact,
incumbent cable operators are losing video subscribers. | do note that the Media Access
Project and AT&T filed opinions late io this process claiming penctration above 70
percent, and those filings should be given appropriate consideration. Bul, ¢ven so, the
oreat weight of the evidence steongly indicates otherwise for 2006 and all years prior.

Interestingly, this year, in a disturbing development, the FCC's most recent Form
325 data was not made available lo commissioners for review until 7:09 p.m. last night.
It was only made available once it was obwvious that a majority of the Commission would
not support the initial draft of this Reporl because it was such a dramatic departure based
on mysterious statistical manipulation. But why was this data omitted or suppressed to
begin with? Was it because it concluded cable penetration was only at 54 percent, just
like last year? Similarly, only once it became public that this year’s Report was
generating conlroversy, third parties, such as AT&T and MAP, filed fresh ex parte
opinions and snalyses. | value their participation and 1'd like to see the Commission
encowrage such dcbate during a brightly lit and transparent public comment period before
we arrive at our conclusions. Hopefully, today’s Report, coupled with our Notice of
Inquiry, will allow us to move ferward in our guest for the most accorate data we can

find.

In the meantime, all indicators point to the conclusion that the video markelplace
is more competilive now than ever through the rise of cable over-builders, tradilional
phone companies offering vidso, two vibrant DBS providers, free content on the Intemet,
and, once the dipital TV transition is complete, a maltitude of free HD and multicast
vigen streams from broadcasters. This Report underscores that cable subscribership has
declined over the past year, while the two satellite companies, Direc TY and EchoStar,
gained 1.8 million ¢ustomers and are now the second and third largest MVPDs.
America's telecommunications companies are now competing vigoerously for video
customers, with Verizon alone serving nearly one million video subscribers,

Today, virtually every American enjoys multiple options for the delivery of video
programming and moze choices in content and services than ever before. | look forward
to this trend continuing so that consumers can enjoy cven more of the benefits of
competition. In fact, one has to wonder whether Section 612(g) is relevant anymaore. The
provision was enacted in 1984 at a time when only one incumbent cable provider served
a local franchise. The legislative history shows us that Congress was concerned that such
companies could dominate the video market as the only game in town. But, as the result
of responsible de-regulatory policies that have encouraged investment and new entry, the



average consumer has & choice of at least theee video providers with over-builders and
phons companies increasing that menu of options for millions more consumers. When
competition flourishes, the need for regulation dirinishes. The Repon we adopt today
underscores this fundamental point.

Lastly, [ am purzled as to why the majority now want Lo seek both 2006 and 2007
data in the context of this Report covering only 2006. As always, 1 fully suppurnt secking
any relevant data, provided we give adequate opportunity for public comment. The more
data, analysis and public comment, the better. However, we already have the 2006 data
from our Form 325 — with the exception that smailer cable operators do not file that form.
But it is precisely the smaller operators that do not keep data in the form the Commission
1s now requesting from them. Smaller operatars especially do not have the data from
eighteen months ago that the majority wants. 5o the Commission is requesting dara that
simply cannot be provided in many circwmnstances. Will this resulting “gap™ in data later
be used as a basis to concoct projections that the 70/70 threshold hag been met? Stay
tuned.

The second most puzzling request is requiring 2007 data to be submitied into a
proceeding pertaining to the 2006 video market. Shouldn’t 2007 data be included in qur
2007 report proceeding? What relevance does 2007 data have to the 2006 video market?
Now that all of the 2006 data has finally been brought to light, as of twenty-seven hours
ago, we should closs the book on 2006, After all, Congress is waiting, At the end of the
day, the great weight of the 2006 evidence makes ciear that cable penetration falls far
short of the 70/70 threshold. Because 1 find this last-minute maneuver to be illogical, and
dubicus, 1 dissent from this portion of today’™s Report.

| support all other portions of this Report. | thank the team in the Media Bureau
for thewr hard work.
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Re: FCC Announces Public Forum on WWOR-TV License Renewal in New Jersay Page | of 3

From: Rmcd

Sent: Tuesday, November 13, 2007 6:32 M

To: Cristina Pauze;, Angela Giancarlo; John Hunter; Brigid Calamis

Subject: RE: FCC Announces Public Forum on WWOR-TV License Renewal in New Jersey - PLI
OUTLINE

Great. Whan they're all done, could semaona please print them out for me and put them on my chair? Thx!

From: Crictina Pauze

Sent: Toesday, Hovember 13, 2007 5:08 PM

Ta: Angela Glancarts; Rmed; Iohn Hunter; Brigid Calamis

Subject: RE: FCC Anncunces Public Forum on WWOR-TV License Renewal in Mew Jersey — PLT OUTLINE

My culline is in the K: drive t00.

From: Angela Giancarlo

Sent: Monday, Novembar 12, 2007 6:38 PM

Tao: Bmed; John Humter; Cristina Pauze; Brigid Calamis; Angela Gizncaro

Subjecty RE. FCC Announces Public Forum on WWOR-TV License Ranewal in New Jersey — PLI OUTLIKE

Here is my section of the PLI speech outline. This is in the K- drive under speeches. See
everyone late morning. - Angela

From: Rmcd

Sent: Sunday, November 11, 2007 848 PM

To: John Huntar; Angela Glancarlo; Cristina Pauze; Brigid Calamis; RMCDSTAFF
Subject: RE: FOC Announces Public Forum on WWOR-TV Licensa Renawal in New Jersey

Soungs like we need ta ask the Bureau if Commissioners are supposed 10 go. |1 bet its just the Bureau. If 5o,
let's atay away from it - no videos or statemants, unlesa other oMfices |ump in like that.

Re tormarrow (Monday): | will be babysitting the overhaul of the minivan's transmission. I'l be available by phone
and Blackbemy. I'l continue to work on my Media Inst. speech and other matters. Re the FCBA/FLI speach:
even though it now [ooks like we'll have the House hearing the same day, I'd shill like for everyone to make an
outlina of what we'va done this year and what lies ahead. We may still need o produce a video, and it could
come in handy for hearings, press briefings and such. BTW, if the Nov. 27 meeting date sticks (and it may not ble
at laast the multi-cast keasing item won't get three votes, 5o he may pull i) | think we coukd 5tll have a press
briefing the day after or so. If it doesn't stick, let's postpone until aftter media ownership {Dec. 18). Thoughts?

Erigid and Cristina: On Tuesday. Il nead scme ime meet with Cristing re the six media tems on the Nov.
meeting aganda.

Question for everyone: do we dissent on the video competition repont? The books kava been cooked to tigger
the "T0R0" rule. Sg, while it's unusual to dissent from a report, should | be voting for samething that is stabistically
suspect and severely departs fromn earliar Commission methedology and fingings in order o “justify” policy |
disagres with? Foed for thought. Just don't get indigestion.

Lastly, the more ) think about i, the more | feel as though | should postpone the NYGC trip. There's just too much
going on arcund that time that will raquire intensa praparation. But, what do y'afl think?

I'm going to bed early tonight. 'm still getting over the virtual all-nighter in Saattle.

Chears,

file:/#C:\Temporary [nternet Files\OLKBARE FCC Announces Public Forum on WWOR-...  10/15/2008



Re: FCC Announces Public Forum on WWOR-TV License Renewal in New Jersey Page 2 of 3
—R

From: John Hunter

Sent: Sun 117112007 4:44 FM

To: Angaia Giancarlo; Cristina Pauze; Brigid Calamis; RMCDSTAFF

Subject: Re: FOC Anncunces Public Forum on WWOR-TY License Renewal in New Jersey

We hesrd the same message from Sen. Lautenberg, This looks like a Bureau hearing to me too, Don't they have the
responsibility to make a recomraendation to the Commission? ['m not sure what we would want 10 say at this point in the
procesding.

T A T F R AR T R E RN

Sent from the BlackBerry of John Hunter

m-em- Orriginal Message —

Fromi: Angels Giancarls

To: Cristing Fauze; Brigid Calaris; RMCDRSTAFF

Sent: Sun Nov 11 15:5%5:11 2007

Subject: Re: FCC Armounces Public Forum an WWOR-TY License Renewal i New Jersey

I read this as the Bureay is conducting the hearing. Should we expect an invitatien? Or, an invitation 1o send a video
gresting? Would we want to do that? {1 have no opinion, but thought I'd throw these out for thought.)

- Original Messags —

From: Cristina Faure

Te: Brigid Calamis; RMCDSTAFF

Sent: Sun MNowv 11 13:01:06 2007

Subject: Re: FCC Announces Public Forum on WWOR-TV License Renewal in New Jersey

Here' another unprecedented move, Have they asked Rob to po? Rudy has made a big deale over this station (re whether it
gerves M] or NYC) and 50 has his former boss, Sen. Lautenberg,

Sent from my BlackBemy Wirslese Handheld

— (riginal Message —--
From: Brigid Calamis
To: RMCDSETAFF

Sent: Fri Nov 0% 16:06:01 2007
Subject: FOC Announces Public Farum on WWOR-TY License Renewal in New Jersey

FOR IMMEDIATE RELEASE NEWS MEDIA CONTACT
Movember &, 2007 Mary Dipmond (202)418-2388
Emajl: mary. diamond@foc.gov

FCC Announces Public Forum on WWOR-TV Licenss Eénewal in New Jatsey

Washington, DT — The Madia Bureay of the Federal Communications Commission today announced it will hold a public
forum in New Jersey regarding the license renewal of WWOR-TV. Fox Telsvision Statiens, Inc, filed an application seskmg

flefCATemporary Internet FiledWOLKBWRE FCC Anneunces Public Forum on WWOR-...  10/15/2008



Re: FCC Amnounces Public Forum on WWOR-TV License Renewal in New Jersey Page 3 of 3

renewal of its license for WWOR-TV, Secancus, New Jersey, on February 1, 2007. Petitions to deny that application were
filsd by Voice for Mew Jersey and by the Office of Comrmunication of United Church of Christ, Inc. and Rainbow/Push
Coalition.

The petiticners contend WWOR-TV has fatled to provide a program service and adequately meet the needs of il
Northern Mew Jersey viewers. The licenses disputes the ¢laim thar WWOR-TV's programming efforts have fallen short of it
public interest obligation.

The Media Bureau has not reached a dstarmination with respect to these claims and has decided to held a local, public forum
in which the public and other intertsted partics can express their views and concerns on this matter. Such public iaput will
assist the Commission in resolving the matters at issue i this procesding,

The bearing date, time, and location are as follows:
Date: Wadnesday, Movember 28, 2007

Time:

Location:

4:00 pm. — 6:00 pan.

Paul Robeson Campus Center
Rutgers-Mewark

350 L Martin Luther King Blvd.
Mewark, NJ 07102

hinpS, eduf

Preas inquiries should be directed to Mary Diamond, at 202-418-2388.

-FCC-

Brigid N. Calamis

O ffice of Commissionsr Bobert M, McDowell
Faderal Communications Corlmission

2023 4182200

brigid.calamisi@fec. gov

file://C:ATemporary Internet Files\OLKBRE FCC Announces Public Forum on WWOR-...  10/15/2008
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Frem: Anthony Dala

jenk: Wednesday, Decernbor 14, 2005 1:24 PM
To: Danial Conralez
Ce: Agron Gokdbarger
Subject: nrie documents
Im partance: High

aaron and | are going thru the documents. bottom line is that there are statements in thens that have policy Implicaticns.
this stuff needs o be scrubbed hard.

= Mon-Public: Fer Internal Use Cnly ™
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MEMORANDUM

To: Jim Schiichting

CC: Michael Wilhelm

From: leff Cohen

Date: May 11, 2006

Re: Dale Hatfield Report on E911]

On May 10, 2006, Dale Hatfield presented his tentative findings and
recommendations in advance of finalizing his report on E911. Hic proposed outline for
the report is as follows:

L Background/Introduction.

&, Summary of Mr. Hatfield's earlier ES11 report and the purpose and scope of
the currsnt report.

b. Description of different location solutions, including those in use and those
aot.

¢. Breakdown of the widely deployed technologies by air interface (CDMA,
GSM and iDEN), including relative advantages ard disadvantages.

d. Discussion of emerging and less widely deployed technologies, such as indoor
GFS solutions.

Current state of the art in E911 location tzchnologes.
Technical and other challenges facing small carriers.

a. Issues encountered by transition to CDMA and GSM.
b. Technical and economic challenges.

¢. Residual AMPS and TDMA subscribers.

IV. Position location issues for pomadic VoIP. (This would constitute a minor
portion of the report and would be presented from a wireles, perspective.)

V.  Principal findings and conclusions.

5

Dale primarily was interested in informing us, in advance, of certain issues be
identified in the course of his work that he thought might be of a sensitive nature. Based
on his rescarch to date, and participation in recent meetings regarding the results of
APCO’s Project LOCATE (a project to conduct independent testing of wireless location
data delivered fo PSAPs), Dale explained that it is difficult to evaluate the current state of
the art in location technologizs, and therefore the current levels of ES11 ecturacy being



Dale Hatfield Report on E911
May 11, 2006
Fage 2 of 3

achieved, until certain threshold issves concemning the parameters and methods of 1esting
are resolved. Dale nated that presently there are no FCC rules or industry standards that
identify peneral parameters for accuracy testing, and that the public safety community
and the carricrs are at odds on the testing parameters and procedures that should be nsed.
Although Dale was not at liberty to share specifics of the Project LOCATE resultg, he
suggested that, without agreement between the public safety community and carriets on
testing methods, the results of this project may suggest that serious deficiencies in
wireless E91] securacy exist, which may be alarming to the public, and likely lead to
contentious debate within the industry.

Dale identified two primary factors affecting how accuracy is judged: how to
weight the test calls, and the problem of providing in-building location fixes.

Depending on whether and how calls are weighted, testing results can vary
greatly. For example, PSAPs may be of the view that test calls should be made randomly
{and weighted equally}, because in theory wireless E911 calls can be placed in any
sitzation and the location must be accurate in every case. Carrier may be of the opinion
that, in evaluating overall accuracy of their Phase II systemns, test calls should be
weighted depending on, for example, the fraquency or likelibood of calls rade from
particular locations. Thus, if only 10% of wireless 211 calls are made from a difficult
ares to obtain a location fix (such as inside a building, underground, in an urban canyon,
etc.), then the accuracy levels obtained in such situations should be weighted accordingly.

Regarding the in-building issne, as an initial matter, Dale pointed ont that
increasing numbers of wireless 911 calls will be tade from indoors, as a result of
wireline to wireless conversions, and that technology increasingly iz being deployed to
permit coverage deeper within boildmgs. According te Dale, handset-based technology,
which relies on line-of-site to satcllites, offers very poor in-building location capability,
as does, albeit to a Jesser extent, network-based solutions. Essentially, wireless Phase I1
service is very limited, if not completely unavailable, for wireless 911 calls placed within
buildings. Dale added that the indoor location problem is shared by wireless and
nomadic VoIP services.

Other parameters identified by Dale that can isrpact the reported accuracy levels,
include yield (network-based technologies provide & preater yield of Phase II data as
compared to handset-based), the relative strengths and limitations of network. and
handset-based tachnologies, and “time to first fix (GPS5 has inherent delays ip obtaining
a location fix}), Differing opinions as to how any one of these factors is emphasized leads
to disagreement on the level of accuracy of & given E911 Phese II solution. For example,
cven though a network-based approach may produce a larger location radius than a
handset-based system, some may find such an approach “meore accurate™ due to itz
relatively higher yield and shorter time to first fix.

Dale noted that he would be following up on the ongeing Project LOCATE
discussions, and by the end of next week, would have a better sense of the outcome of
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this effort. He then will be in a pesition to provide a delivery date for his report. WTB
will have the opportunity to review the report and request any changes or amissions pnor
to Dale delivering a final report to the Bureau.
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON

oFfFICE OF
THE CHALAMAN

April 13, 2007

The Honorsble Mike Doyle

United Statgs House of Representatives
491 Cannon House Office Boilding
Washingion, D.C,

Dear Congressman Doyle,

Thank you for your letter of March 13, 2007, ¢oncerning the Commisston’s contragt with
Mr. Dale M. Hatfield. First, let me say how much I appreciate Dale Hatfield's past work
here &t the Comimission. I have known Dele since I first came to the Commission as a
staffer in 1997, He spent many years as 3 respected member of the Commission staff,
inchuding serving as the Chief of the Office of Engineering and Technology, Chief
Technologist, and as the head of the Office of Plans and Policy. He is a distinguished
enginecr, and has made considerable contributions to the field. His work has been
vaiuable 1o the Commission in the past, and his insights are welcome at the Commission
in the future.

I have made 911 a priority for the Commission, and I share your view that the public
expects us to get these issues right, One of the first issues that T turned 1o as Chairman
was enswring that all Americans’ 911 calls reach emergency operators regardless of
whether they are using a wireline phone, wireless phone, or an I[nternet phone. 1 have
pursued, and will continue to pursue, the best sources of information to guide the
{ommission’s decision making on emergency 911 issues and to ensure that appropriate
actions are taken to safeguard all Americans.

In your letter, which I received the afterncon prior to my appearance before the
Subcommittes on Telecommunications and the Internet, you asked that I be prepared to
answers questions on this matter at the hearing that following morning. Given your
request, I asked my staff to brief me on their recollections of the Hatfield contract and
events that occurred more than a year before. You also reguested that we gather all
contractual materials, and all communications between Mr. Haifield and the Commission
related to the second report. Since then, we have reviewed all contractual materials
telated 1o Mr, Hatfisld, collected every cotnmunication (including emails, memoranda,
letters and cail logs) between the Commissicn and Mr. Hatfield related to the second
report, and additionally collected every such communication internally within the
Commission. [ appreciate the opportunity to now provide you with all of the details about
the contract and to more fully answer the questions you raised.



In short, in 2001 the Comrnission entered into a contract with Mr, Hatfield to study E-911]
1ssues, which resulted in 54-page report submitted to the Commission in Cctober 2002,
In 2003, the Commuission gntered into a new coneract with Mr. Hatfield to provide
assistance to the Commission with the “next steps™ identified in his 2002 report. The
Commission issued three orders under the 2003 contract in 2003, 2004 and 2005. In the
three years since the 2003 contrzet, however, Mr. Hatfield has not provided any further
reports to the Commission. In 2005-06, Mr. Hatfield established 2 timeline for delivery
of = second report, but did not detiver & report under these deadlines. Mr. Hatfield billed
$9,300 of the $10,000 authorized for the 2005-06 year, but indicated that he still had
significant work to do. His conitract was suspended in May 2006, Although the
Commission is no longer peying for his services, we welcome any data he has compiled
or reports that he has completed since that time.

The attached namative fulfills your request for an “explanation of why Mr. Hatfield’s full
report was terminated after he presented his findings to Commission staff,” and also
contains the “detailed timeline of the events surrounding the report and its premature
termination.” The additional documentary information you requested accompanies this
letter, incinding:

¢ All contractual materials retated to Mr, Hatfield's second report; and

¢ All communications, inchiding emails, memoranda, letters and call logs between
Mr. Hatfield and the Commission related 1o the second report.

With respect to your request for “a list of tentative findings that Mr. Hatfield presented to
Commission stafY,” Mr. Hatfieid did not provide anyone at the Commission with a copy
of any conclusions in writing. The few tentative findings presented to the Commission
staff are contained in a summary memorandum prepared by Bureau staff of the May 2006
meeting between Mr. Hatfield and Burean staff, which is appended to this letter as
Exhibit E. In addition, in an effort to be as complete as possible, we have also included
copies of all other documents produced by Commission staff related to Mr. Hatfleld’s
second report, as well as & repart submitted to the Commission that was authored by Mi.
Hatfield in his capacity as a consultant on behalf of parties that the Commission
regulates. See attached Exhibit G.

Please do not hesitate to contact me if you have any further questions.
Sincerely,

A f A

Kevin Martin
Chairman



Timeline and Specific Questions

In October 2001, before | became Chairman, the Commission entered into a contract with
Mr. Hatfield to work on ES11 issues. The purchase order issued under this contract was

- initially for $6,000, and was subsequently increased on three separate cccasions in the
amounts of $5,000, $10,882.00 and $10,70, for a total authorized amount of $32,522.

Of this amount, $32,293.70 was paid to Mr. Hatfield. Mr. Hatfield prepared and filed a
fifty-four page report with the Commission on October 15, 2002, one year after initially
being retained by the Commission, entitled *A Report on Technical and Opetational
Issues Impacting the Provision of Wircless Enhanced 911 Services.” His report is
publicly available on the Commission’s ES11 website, and is artached at Exhibit A to this
letter.

In September 2003, again before [ became Chairman, the Comrnission entered into a
second contract with Mr, Hatfield for consulting services on E911 issues, at a rate of
$250 per hour. In September of 2003, the Commission issued a purchase order under this
contract in which Mr. Hatfield was to assist the Commission with “next steps” identified
in his 2002 report. The purchase order was funded in the amount of $27,004, of which
only $3,000 was paid to Mr. Hatfield. Specifically, under this order, Mr. Hatfield’s task
was described as follows:

“In 2002 Dale Hatfield researched and prepared a key report for the
Commission that analyzed the state of ES11 deployment across the
nation. The report raised several important next steps for the
Commission and other stekeholders, inciuding addressing network
architecture issues, standards, and protocols, Given Dale’s extensive
engineering and policy experience, particularly his work on the 2002
report, ke is uniquely suited to assisting [sic] the Cotnmission In this
effort. In particular, we expect Dale to assist the Commission in
establishing and implementing the appropriate technical forz to address
E911 network architecture 1ssues. We view Dale”s continuing role in
E911 policy as eritical to advancing ULE. public safety.”

In September 2004, the Commission issued another order under the Scptember 2003
contract, in which Mr, Hatfield was again to assist the Commission with “next steps”
identified in his 2002 report. The 2004 order was initially funded in the amount of
$21,000.. None of this amount was paid to Mr. Hatfield, as he did not submit any
invoices for payment that yvear, Specifically, under this order, Mr. Hatfield’s task was
described as follows:

“In the continuing need for accurate assessment of the state of E911]
deployment across the naticn [sic]. Mr. Hatfield's prior work raised
severa] important next steps for the Commission and other
stakeholders, including addressing netwotk architecture issues,
standards, and protocols. Given Dale’s extensive engineenng and
policy experience, he is uniguely suited to assisting [sic] the



Commission in this continuing effort. In particuiar, we expect Dale 10
assist the Commission in defining the appropriate technical fora to
address E911 network architecture issues. 'We view Dale’s contimring
role in E911 policy as eritical to advancing U8, public safety.”

In September 2005, the Wireless Telecommunications Bureau issued a further order
umder the 2003 contract with Mr. Hatfield. Under this order’s statement of work, Mr.
Hatfield was to provide:

“Follow up on status of suggested Commission actions identified in his
October 2002 repory, including what remains undone and whether
need contitues to exist for such actions given the current status of e-
911 [=ic] deployment and other technology developments, and an
assessment of whether there are new actions recommended 1o be taken
in light of towlay’s environment;

Provide an independent view of the technical and other challenges
faced by smaller carriersftelecommunications providers in deploying
Phase II service, as referenced in the Tier [1I Order, which was
released by the Commission earlier [in 2005], as well as any problems
with urhan canyon and ig-building settings;

Evaluate the current state of location technologies, including fore [sic]
each of the switch, network, and handset slements; [and]

Provide an independent assessment/view regarding methods of
verifying compliance with the Commission’s accuracy requirements.”

This order was extended specifically at the request of the Wireless Telecommunications
Burcau. At the time, the Bureau recognized that Mr. Hatfield had not performed any
work during the 2004-05 year. Nonetheless, the Bureau sought extension of Me. Hatfleld
contract and identified the specific tasks that Mr. Hatfield was to perform, which were
incorporated directly into the statement of work. The Bureau suggested that Mr.
Hatfie!d’s work would be particularly relevant “in light of a major upcoming e-91} [sic]
deadline in carly FY06." In addition, the Bureau suggested that “Mr. Hatfield's expertise
wolid be helpful as the Commission proceeds to deliberate next steps regarding the
[National Reliability and Interoperability Council] recommendation and any future NRIC
or [Emergency Services Interconnection Forum] efforts regarding establishment of 6911
standards.™ See attached email at Exhibit B.

Althouph I was not personally eware of the cantract extension, the 2005 extension was
approved by my Chief of Staff in the context of 264 routine contracting actions during
the month of September 2005, the last month of the fiscal year, 66 of which were for the
Wireless Telecommunications Bureau. Even when the contract was extended, there was
some eoncern regarding whether an extension of My, Hatfield's contract was justified. In
particular, concern was expressed that Mr. Hatfield had failed to produce any further data
to the Commission since his initial report in 2002, and had failed to submit any invoices
to the Commission under the order issued in September 2004, Sec attached email Exhibit



C. Nonetheless, an additionsa! order was issued in September 2005 in the amount of
£10,000 at the request of the Wireless Telecommunications Bureai.

In February 2006, Mr. Hatfield met with several staff members in the Wirsless
Telecommumications Burean to address the scope of his work and provide an cutline of &
proposed report. A summary of the February 2006 meeting drafted by Bureau staff was
provided to Mr. Fred Campbell of my offices. See attached email Exhibit D. At that
time, there were no findings or conclusions included beyond: “V. Principal findings and
conclusions.” In that summary, Mr. Hatfield provided a schedule for completion of his
work. He was 10 provide a draft of his teport by March 1, 2006 for review and comment.
Consistent with his criginal contract, the Commission was provided an opportunity for
review and comment. Specifically, the FCC could provide “its feedback fincluding an
opporfunity o remove any discussions of a sensitive nature)” by March 15, 2006, His
final report was to be completed and submatted by March 22, 2006. Mr. Hatfield later
indiested that he would not meet that deadline bt that he could complete the report by
the end of March. See attached email at Exhibit E.

By May 20406, Mr. Hatfield had still not completed his report. He met again with staff’
from the Wireless Teleconununications Bureau on May 10, 2006, to provide an update.
A summary of the May 2006 meeting with the Bureau was also prepared by Bureau
personnel, but was not provided to me or my staff. See attached email Exhibit F. At tha
meeting, Mr. Hatfield appareatly provided some brief tentative conclusions and
recornmendations, which are recited in the summary memorandum. However, Mr.
Hatfleld also suggested that additional work was necessary. In particular, he indicated
that an ongoing APCO-International study (Project LOCATE) would provide him with
specific additionzl information needed to form his conclusions, and that once he had this
information a delivery date for his report conld again be set. We also do not have copies
of any slides nsed during these mestings, but would welcome their submission to the
Commission, On April 10, 2007, APCO-International publicly released and filed their
Project LOCATE report.

In late May 2006, T leamed about the existence of the new order from my personal staff
and the fact that Mr. Hatfield was working on another report. My personal staff
contacted Mr. Hatfield and asked hitn about the nature of his work end his proposed
report. Mr. Hatfield declined to indicate to my personal staff what tentative conclusions,
if any, he bad reached. He deciined to provide a summary of his findings. He also
declined to provide a draft of his proposed report to my personal staff at the time. To this
date, Mr. Hatfizld has not provided the Commission with a draft of his report or a copy of
his conclusions in writing,

By this time, the Commission had already acted on several 811 issues, For example,
from December 2005 to March 2606, the Commission acted upon more than a dozen
E511 handsst penetration deadline waiver requests, and was continuing to address
implementation of the 911 rules adopted in June 2005 for interconnected voice over
Internet protocol providers.



In sddition, in March 2006 ] announced plans 1o create a new Public Safety and
Homeland Security Bureau that would focus on all of the various technical issues relating
to E911, including the issues Mr. Harfield had been examining. Given the recent
Commission actions on VolP 211 and pending witeless E911 issues, and my plans to
create the new Bureau, 1 conciuded that it was not in the public interest to continue to pay
&n outside third-party to address wireless E311 issues. Moreover, more than three years
had lapsed since he was initially retained to assist the Commission in addressing the next
steps identified in his 2002 report. He had not done any additional work in 2004-05. In
2005-06, he had not produeced the promised draft report to the Commizsion and suggested
that significant additional work remained to be done. Mr. Hatfield ultimately billed the
Commission $9,500 of the $10,000 budgeted for his task in 2005, and as such should
have been in the very final stages of biz work, Ik light of all of these factors, the
vontract was suspended in May 2006 and Mr. Hatfield was instructed to compile his fina)
invoices and cease billing the Commission for his E911 work.

In your letter, you cited several tentative conclusions from Mr. Hatfield regarding rural
E911 deployment, E®11 coverage in indoor environments, and location accuracy
methods. While these topics may have been within the scope of Mr. Hatfield’s proposed
report to the Cornmission, Mr. Hatfield did not present any tentative conclusions to me or
members of my personal staff, and as such they did not impact the decision 1o suspend
Mr. Hatfield’s contract. To the extent he provided such tentative conclusions to Bureau
staff, they are contained in the memorandum summarizing Mr. Hatfield’s May 2006
meeting with them, We also do not have copies of any slides used during these
meetings, but would welcome their submission to the Commission.

Neither Mr. Hatfield's research nor his proposed report was suppressed by suspension
and non-renewal of the contract. Nor was the suspension of the contract related to any
tentative conclusions he may have reached, Nor was it ever indicated to WMr. Hatfield that
he could not pursne work on E911 issues on his own. Although we are pot currently
paying Mr, Hatfield for his advice, we would welcome any report he may have now
finished. We understand that Mr. Hatfield may have approached other parties ebout
contracting him to further study these issues and finish any reports. Again, we would
welcome any reports he may finish if others choose to pay him for that work. To the
extent Mr, Hatfleld wishes to use any data he may have developed pursuant to the
canceled contract for other purposes, including issuisg a report, he may do so. Even
under the most restrictive interpretation of his contract, Mr. Hatfield could seck written
permission from the Conunission to disclose any data generated under the contract,



While there was ong inquiry frem an outside party about that possibility, Mr, Hatfield
has not made any such official request to date; I wauld, however, grant any such request
he makes.
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10.

- Enforcement Bureau
March 24, 2005

ROUTINE ACTIONS BY THE ENFORCEMENT BUREAU
NOT REQUIRING INDIVIDUAL APPROVAL -
BY THE CHAIRMAN'S OFFICE

. Responding to due diligence requests. (These requests are usually from outside

attierneys about whether there are panding |nvestigations against specific
licensees or stations. Attomeys typicaltly make these requests as part of their
"due diligence” in performing a transaction and, therefera, the requests are
extremaly time-sensitive.) Nole: Because of confidentiality concems, we are
careful not to disclose mere  than the fact that we have investigations against a
particular licensae or station.

Audit workpaper review. {Audits oftan include a review by cur audit staff of the
workpapers prepared by independent auditors. The reviews take place in the
independent auditors' offices and there may be some informal back and forth
petween our audit staff and the independent auditors.) Mote: If the workpaper
review results in major finding that may wamant enforcement action, OCH should
be notified.

Routine FOLA responses

Ading on extension of tma requests

Responding to routine publlc inquiries about enforcemant issues

Entering into statute of limitations tolling agreements to facilitate setlements
Responding to or asking for darification of LOI information.

Writing thank-you notes to consumers who have provided deciarations for an
enforcement action, e.g., the Dynasty NAL

Respanding to routine requests for publicly avallable documents
MDRD routina lefter rulings, including:

A New Formal Section 208 Complaint Transmittal Letlers: When a new formal
complaint is filed, MDRD is required, under saction 1.735 of the Commissien's
rules (47 C.F.R. § 1.735), ta iSsue a letter transmitting the complaint “promptly” to
each defendant, along with a schedule detailing the due date for the answer and
tha date of the initial status conference.

B. Supglementation of Pleadings in Formal Section 208 Complaint Caseg: On
occasion, MDRD needs to issue lettars asking parties o supplement or amand
their pleadings when they do not contain all the information required undear the
Commiasion's nules.

¢. Section 208 Fermal Complaint Case Requasts for Confidential Treatmant of
Information from the Public Record: Parties to formal complaint proceedings
sometimes request, pursuant to 47 CF.R.§ 0.458 and/or 47 C.F.R. § 1.737, that
restrictions be ptaced on the disclosure of progrietary and confidential information



Enforcament Bursau
March 24, 2005

that they have submitted in the proceeding. MORD |ssues letters rulings on such
requests.

D. Naw Segtipn 208 Informal laint Transmittal Letters: When a new
informal complaint is filed, MDRD is required, under section 1.717 of the
Commission's rules to issue a letter forwarding the complaint to the appropriste
carrter for investigation. 47 C.F.R.§1.717

E. Extensions of Deadline to Convert informal Section 208 Complaints to Format
Compiainls: Section 1.716 of the Commission's rules allows a complainant
whose informal complaint has not bean satisfied to file a forrmal complaint raising
the sarne claims. 47 U.S.C. § 1.718. Section 1.718 further pravides that the
formal complaint will be deemed to “relate back' to the filing date of the informal
complaint for statute of limitations purposes, if it is filed within £ix months from
the date of the carrier's responding report. Parties who engage in setilement
discussions following the filing of an informal complaint sometimes ask the
Cammission 1o extend the six- menth deadline for converting to an informal
complalnt. MORD usually issues letters granting such requests in arder to give
the parties more time to pursue the settiement option.

F. Requests for Extension of Time, Schedule Changes and Other Ministerial
Matters: MDRD occasionally receives routine requasts regarding: extensions of
firne 1o submit papers or to serve discovary, requests to change mealing dates;
permissicn to file a motion, and other minisierial matiers. MDRD releases letters
nilings on such requests.
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Clarity on Personnel Actions:

A ire i
1 Outside Hires (all sources, federal government only, etc.):
a postings, re-postings: '
b. all selection.

2. Internnl postings:
o Promotions beyond the FPL, example 65-4 QAL 1o SA 55-5 &5-14 10 65-15, upward
mability, ets.:
i. pogtings, re-postings;
it. ol selections.
b. To seek all, any or specific candidates:
i. pastings & re-postings:
ii. all selections.
c. Informational pastings and selections required by NTEL.
3, Details!
a, Within B/O;
b. Between B/Os.
4, Reassignments:
a. Bargaining Unit {w/NTEU OK):
b, Managerial/Supervisory:
¢. Non-Bargaining Unit/Nan-Managericl/ Sypervisory.
5. Aceretions: all.
6. Student appointments (required yearly).
7. Co-op conversions,
8. Part-time to full-time and full-time ta part-time.
9. Paid student volunteers.

10, Volunteers under the “&ifts Act®.

B. Action that DO NOT require apbroval by Dan Gonzalez:
it Career kdder promotions up fo the position’s FPL.

12. Unpaid student velunteers.

GR5-4369
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Froem: Catherine Deston
Sent  Friday, 18, 2007 12:45 PM
To

Subyect NO CONTACT WITH OTHER BLIREAUS
Impartance: High

Pleassa Heed and Folkw

REMINDER DO MOT GO DIRECTLY TO DTHER BUREALS FOR CONTACTS/ANSWERS TO ANY QUESTIONS YOU
MIGHT HAVE.

If you need ass/atance, piease come to me. | will go up the chain for you.

This avan goss for Intemal EB-HO contacts, you must not go direct
Corna o ma.

¥ou can confinue 1o talk b other EB Aganbs in feld offices howener,
You can continue o maka direct contact with EDG oo

Thanks for your cooperation.



EXHIBIT 22



. Mew Rule Regarding Work on Research and Papers
From: sarcia Glaubarman
%EHt: Tua 10/24 /2006 11:06 AM
:H

<; -
subject: Fw: New Rule Regarding work on Research and Pagers

vesterday, George Williams, aAnne Leving, Dan Hodes, John Scott, Andy Wise,
pan Bring, and Tom vanasovich met with Judy and Marcia to discuss a number
of issues at one of our pariodic Economist/Analyst meetings.

For those of you who did not attend our mesting (Scott Roberts, Daniel
shiman, and Jane Frepette), we need to pass along a most important recent
directive regarding work tﬁat has not been formally authgrized by the Media
Hureau Front office and reiterate a few other related points.

. M

vou may hot work on anything other than your current official work projects,
which means you can't bse downtime in the office te create ggssih1e future
Eapars or presentations .on any Popic. This rule holds true ¥or any work,

ncluding researth and papers, you may have previously werked on during your
werk Hours .

If you are doing any work other than work on the formally assigned projects,
you should stop as of today. Projects that were authorized in the past are
not necessarily considered to be authorized at this time. vou should not
undertake any work besides the official projects you have heen assigned as
part of the Division's on-going preceedings (current rice survey
proceedings, competition report, guadrenn1a1 review, localism in radie
(Edison project), quick turnarounc data reguests} without getting an ok from
the MB front office via Royece, Judy, or Marcia. we are available to discuss
ary such projects and the proper procedures for seeking approval.

Alsc, as a reminder, we want te reiterate that you can't send anything out
for publicaticn, or present at a conference, without management approval
which at minimum means MB Front office approval. Finally, we want to aga{n
emphasize that you can't use any data you acquira from your work av the FCC

IO wrile papers %gr_to update{revisn previous]y written papers) am your own
time without explicit approval.

Thank you for ypur cooperation. Please 1et us know if you have any concCerns
or guestians about these iisues.

Marcia and Judy
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