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Behavioral
Realism

identify more accurate
model of human behavior
from science

compare against latent
model ("common sense")
embedded in law

force law to take account

change

or explain transparently why not

why? otherwise...

inefficient

unfair

self-deceiving

hypocritical
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Quadrants
of Legal
Intervention

ex post

specific

prejudice polygraph

no serious scientist
recommends

red herring

general

changing the frame

social framework Price Waterhouse v.
Hopkins (1989)

indirect

structural litigation

Chin v. Runnels
(ND Cal 2004)

Farrakhan v. Gregoire
(9th Cir. 2010)

Brown v. Board (1954)

direct

ex ante
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Quadrants
of Legal
Intervention

ex post

ex ante

specific
self analysis

evidentiary privilege

general

prevention

debiasing
strategies

spot cleaning

debiasing the courtroom

UCLAW Mar 3, 2011

more thorough scrub debiasing agents
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Politics

backlash from the right

the Right's Fundamental Belief

we already compete in a
meritocratic tournament

implicit bias findings
challenge the myth

not with "agony tales"

with science

the backlash strategy

"junk science"

concrete example

not even science

not truthful

not objective

my
response

beware "manufacturing doubt"

rely on different
institutional capacities

science in scientifically
peer-reviewed journals

other allegations in law journals

look for double standards

e.g. what evidence
supports status quo
"common sense"?

pushback
from the left
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