FERURR LI JOIOUY S S T

EXHI3IT ‘ ;
* FF i
Augoat 11, 142
Tos Jata L. Iucling
Fres Teoualls Danbiin

Subjests Mitkod of Prossxiing Facts Releyund to
Sunptliatizoaniity of dagazase Sacwation oo
QUEXECE:  Ts 4% mefemhls to Izaluds Im ths record

avidancy s to tys %8 wolch uald be rellnd
UIen. o Justidy ths ewagnntly Regred, o
rorely to otoie sl faocta, with eltatdag of
Coxmantiary enlhapli 2y An 2 bydel?

T COHIIDEITHY  Tha paeezd Rlbarmtive da prafeoehl

Pt e

1% aipies thab facts ax bg the follosdey poitern shovld ia

provemitnd to the Cearit  Thy powbir of jeroan: of Japamsow ansazaicy,
oty alims gl par~eliisg, 4n the Undted Slatsey the concanteuidon of

4n Macdiia Coogt Jlaiasy the adsteey of hoatility torupd

ol pegwmans A anad firtouy the lack of pgo Lollatlen of mmeh pervons

ouch porasny

12 s populating s a whaley the scdatance of malbods by which tlg

Ly of rush porsovs o Jursw nlobl have oy croouRnaged, gush og

W aebivitiie s a7 Japursses Consulsn, ths rofusa of zuchy werseas to

Japan for oo ot iy thn dund eltlnsoahiy of wirrisan cildzansy, sri tho

cetdelflon of fhinmts

Prfanntag ts Smgiesh of sudh persons in

W, alGtagne tha praesilility or sagaantion «F hostdlity

Db windes ol tha =) ths aals of vialezca towee

e dopargss dn e Panifls i Slates, and Y4 porad

'

Yy of civil
g S thadr pesseoss in zoah Stetus) end tho atistels

O poerdids wbilisty o raaldenis of othar Stutes tovaards tha

Tonstilenstl of suak panens in men athar Statns




_17 S, el '3"1 e 083 «1’:’ "";R “"1\3“}"1 vy Vade »--i’; Q k"“

-lm

Tro zsoa to Bathody of oapling '
F 2oty tn the Couh -

It 12 olzwx froa ths opinicss of the Urdi:d Stutes Sugzreng

Comrh that ths Cousl; 1o tha duborsdratdon of consdibuticanl

quusliong rodmadliding eannidaration of spadalogienl, escponia

ar pollilozl olroumcinusss, froquerily conadlors cevindn Zaets oy
satahlisbid; thowth thurs i ns evidmcs of racard Frctadndag

tiorvio, On the oiher bamd, tho Cowrdt hao 40 2029 coses steted

thet 1% canlld st '.:'z*—.* wite a Coashltudional qassties Limvm of

tha abesnas of evidwwss pertalnirs 4o relemut fso 53 hos

reazded the cass for the Indreduction of such evidewii,

' Free o atndy o Loth typas of cosse it apposry we T ooholl

dempredtants bedos, they tha Cousd w1 determénz raticrs of foch

nhick sve the busra £ o Constdiutional daci:ic.xz by wldilaing axy

acureal of informs il vilch yicld camwdnting vata, I% uil)‘considur

ths {nots 2z suffie’sntly estubliahed i thout svidenoa of reeerd 49

A% bsliovan, edthex on tho bsads of ity serlsiing moedadan,

Ao antary avilosity chpplisd Uy somnsel, o destmeniory wukhordity

1t hoy dizeoversd Yy dix o Tecoareh, that the tnuithk of ths Chol

is gacorslly spid by the publie or by thooe pwrscns vhs oou

wegoalatiad with Whe 802 of loowlodns 4n dzrce.  TRa g Lasy that

opposlny oarnse], Clrzadeg the sxdntesas of the famt w311 mat b

W, A iy
suffistint reasea for tho Court to onder o resand Lor tho tnidias

e o

of svidease with regesd thaystoy tha Coort w2l Solleoa tis prosodue
ey L2 20 deldawns el the iiiz;zx“.a 1o Lgne Slts amd kol thaee i

8 renl poedtdlfle dhad the allagew& fuet o wlvma. Sucht o haliod
ey &% dor to: 2w Comidly ahepided 2y beced on 4% oon kmowlads

"’*D")
az L2 the wdsteras of the facty deapits welitimous aftation Sy
¢
erblordty Uy staxils  cownpells failuee o furlsh sullmdtative

Suppart for is powntiisug pe the of cltatden of mfflalong ..Aw;bc\**t;?

7 hliaa 2 I
e Crans ::.:,\..,.,w Iy Ranos alons oI 'R o Um rm.vsr.n.oa'
tont eavrings in 81l cemwaticas have ey inzreoaodt, In

*
of thle fang 4% feand fenly mdidly ﬂar'.ma,.l.w ola 2800 of re
opindons of gpuwial ohearvara erd nmdc:*u, ef ..,m ’ﬁw.m- et
Ln®y ofreved tr covamel to shr;w thnd oiniow, % tatrtes NELS

aszensdhly fur s

2y Wi




t
i
)
P

-3~

Y

. by opposingz coum":L

" ¥nlls the thecrstical busiz for tha Court's practiga in
Constitutional casss 1s not a» cler as the ;Srac‘.ico itaelr, 1
shall stteopt to sugpest briefly tha underlying thooriss, It is
well-sstablishad a2 o matisr of practice Lhat the consideraticn of
fasts Lnvolvad Lnihe detorminstion of Conati}ut donal queatlions is
within the province of ths judiclery; such considerztion s not
regarced aa ralsing an fz2sue of fact for dstormination by tho Jury
or for a Judpy allting 2a a Jury. This ia apparanily biszd ca
the prineinle ihst smah fagiy are "matters of faot thet are BeTaly
preaizzs ta & rls of Llawe, [Fraatia ¥. ALlantis Coagd Lins, 211
Usse 20, 227 (350817 Accordingly, they are for the Couri to
declds and to "nlzc:vx'i‘.ain 23 it auss £it." [Chastlaten Corp. v,
Sinolalr, 264 G.S. 543, 548, (1923)7. “As ths judgs is bound to
dsclors the law; he must know or clscover the facts that establlieh
the law® [F:rmtia v, Atlantie Coast Lips, cited suprg

fhils this theory would appoer to offer a complate explanatics

of the Conri'a prestics, the Court Irequently refers to ths dectrina

of Judlofal neidee a3 the basis for its rallamse cn lasts cutalds the
record In Constitutlonal cases. The most flaxible cabagory of fegts
which gan b Judielally notlzad, undes usaul taoerios, conelvea of
"faats of comeen knowledgs,® Thiy astegery inolmdss facte wiih =nich
the Court belleves avery well-inforced peraon Lw, ead wiih which tha
Judge 13 astually, 2ccusdntad. (Ses caasa sited, .infra, p./v,./.{—/;z).
However, Yooomen lmowledss® in fraguently alse duaved to insluds

fants eof which the Conrht donr not pessess sulllicdent kneelodge ta

2/ Cf. Bowdm?: Co. v, Baldnin, 093 UG, 194 (1934) dieveved dulyy,
1/ Wigoare, Iy Thabnea (3rd ed. l,’.’,ﬁ), 5e03. 4L, 2553} Baraett, Ixterasl
“?ic'm\m ﬂ(‘ mv Cmu‘*ttv”o thy of Statwtes, 52 im, L. 2ev. 88
152{); §ida, dugdedel Beheraination of ‘mestlions of Faat,
n:rm»ung tha (o n‘i ukd e Aol 2L Yaildity of Lowial:tive Au““,
38 Rasv, Lew Rev. [3 (.94.45.,.
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speak authoritatively without an lnvostigation (see cases citad‘
infra, pe/y-/53t in this type of onse ths phraas "ocommon kmowledge!
appoard to be stratohed o mean knowledgs which could be yosssssed

on thc‘bmia a\f an inveatigation of sourcvos of information recognized
as suthoritative in o given fleld of knowledss, thouzh laymen would
not Be likely to possess such knswledgs without such an inveniignsion,

It is well-satablished thad & court can, whan 1% has detarmincd 4o

%4k judicial notics of & fagt, and has insuf?icicnd preexisting

knowlodgs regarding it, obtain relovend information frem sny sourcs
it soes £13, in ozdar, asoording to the courtal language, %o reirosh
its rscolleactien,

) e Both Vacsuzs the faoto involvad in a Constitusional
da%mhmtion usually consera general sodisl conditlons and thus ars
within "common knowledge” and besause the axistence and validivy of
statusss are ;ell—enabliahad indspandently as projer nﬁbJectz for

Judicial natice, the consideration of the fasts relsvant to quostions

of Constitutional validity by the Judgs and hia reforence to pertinont

4/%I% may de- that the judee’'s igformation on the sabjest [of vhich ha
was %0 toks judicial notiss_/ wes at faul$, and ealoulatiens and
izquirios on the sudject may have baen agoenanry, Juch 1a tha amse
with reforence 30 a greas variaty of vabjoats of genaral condoyrn, of
vhich courts srs requited to take Judiciel nodige, Information %o
¢ulde thelr judzment moy be obtained by resort to original documents
in the puhlic archives or to baoks of history or soioucs or (o aay
other proper seures." ‘Hovt v. Ruganll, 117 U.S, 401, 405 (1886),
"Courts will taks notics of uhatever ia senerally Ymown within tho
limits of their jurisdiction; snd, if the Judgo's menory is 2t fzuls,
he =may refraoah it by resorting to any meang for that rurpose which
o may deem safe ond proper.” Droym v. Plpaxr, 91 U.S, 37, 42 (1875),
Ses also Wigmore, Zridapaa, (3rd editiou, 1940) Sea. 2563a; Shavor,

.., 3

i3 {n e

2R tha Lox of yidsnas
alss Bhuplelen v, Mior, 399 U,.3, 468, 475 (1937),

8/ 3see roatls v. Atlaniin Goast Ling, oited mnps; Z9w of South Oftams

Po zc»ﬁ-\z 94,“',5‘ 280,. 287 (18?8)‘

na (1898), pp, IOT-108, See
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{ documartoary ruterial, ray be viswod, in goverul, a3 grousded in

i ' the theosy of judieinl notlca,

£/ 2at see Flgzows op. cit. sunra, sec. 2567, uhocwe it ia iniionted
thnd & judgels consfdarntion of facta ahould 2ot be regarded s
& zalisr of %Judiclal notics?, unless such cansdderwtion is
aorely for the purpose of infurmdng the Jury thed the fack ig
to be regardad as estahilished primy footos alzo Strahern, Ths
: Judielal Hotdes, 14 Tu. law @ow. 544 (1928). Bui
| olo Mumiy v, Califorrda, 225 U.S5. 623, €29 (1912) ozd Jomotoe
: Ve S23sachuzetlsy 197 U.S. 12 (15Q4) =hare thors are irdlcetiony
trat the Cowt a2y ma¥s caxslusive detmxminaticns, sven o
lzsuss peofendy tniadle by ths jooy, ag a matisr o judicinl
notice, There are also othor basces oo which 4t way bo argued
Uat the doctrdrs of juddcdsl potdcs €oas not afferd a gomurel
uwoderlyiny explamaticn for the Court's reeadnss 1n tha .
Somatdtotional

that 1% might consider facts 1f relevent anthesily =ay Durmdched
by ccunsel 1% would ot ationpl to zeck sush authardty on
,.-:m.,mm«.wumwzmzmmm
" cartain rigld catagories with respect to which the Court mag
requirsd <5 taks Sudistal moldosy and that 12 the foch s
uwncmﬁmcawtegodw,»mﬁmzmmwtcml
B prodnction of evidenes nor ignozs the extstyncs of tNa fach
) e Insaell, 107 U,S. 401, 405 (1886); 0o Lifs Inmumines
god Trust Co, v, Debodt, 16 Bow. 416, 434 (1853): tat af, flota,
> ,

L Lua Proasoad Carzea, 30 Jolnohis Inm
Rgvies, 3 oxd ces Seheol Uigtrict ve Insurenco Ca.,
101 U5, 472 (18794 Fusthermors, shils it apgeaws thet tho tuking

of evidenca with rmspect to Gonstiiuticsal fucts io zarnly for the

onlightanzent of the Court (288 casos discusced infra), =% uxisp
P the ezrthodox of Judielal estleo, ecnafderation of such
Svidanca, if It 15 Tocnuse of the coupdla, inabllity to ascectain
| the foct afler imvestigaticn, wowld7E5 Tifnin the yrovimes of the
Jury. Cf. The ¥ontalle, 11 vall, 411, (1370], ) .
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The Couri's cav.ulicdsm as to tho svurces of informaticn

shich 1t =il uwtdldne 1 roadily apparant in the Canntitutiooal

cﬁsaa es well as in the Wﬁimtioml Judicdal notice cases,

In ona cass it used a "notarious fact? of whdch it had imouloedgo,
without clitation of authorily, to disputo un allegation cupported

by volmuminous documentary authsrifg.y supplisd by counsal, [Adichnn

ve Ghlldrens Hosodial, cit, m xm“;? In anathex caée ths Court, ro=
marking that witnesses hnd not furndshed any testimony oa tho podmt

in issus , emburisd on iis om investigaticny on tho dasmis that tha -
courtd will notdoo fucts zhileb arv "well end umivercally known®, tho
Court stated verious fucts as to tho raturs and use of oleceargaring,
quoting in swppart of 1ts statements enayclopedias and reyarts of tha
Seaxrgtary of the Treaswry and the Departmont of sgriculfurs.
Lasholionborzrr ve Pemezimmatn, 172, US. 1, 8410, (18971 In
another cesa tho Court indloated that it considersd agfidovita which

- ' wers part of the recomi, documemts sutcdtied by couasel, and also 1tg

own knowledgs in order to azcartadn ths axistones of the came fuob
[inited Ststeg v, Bio Grande Irrigstion Co, 174 U.S. 690, 656-675,

(1:98)_7 . ' In anothar cage the Court indieuted that it weuld cunsider
documents owtzids the record, if sutmitied, even for the PUTPRSO of
vontzadicting testimony of record /3hrnleish ve Elop,. 259, U.S. 468,
475 (1936)/. wnils the Court moy inform itself through evidence,
1 ey on tho other hand rajoct offers of pr#ef, if, on tha b:mis‘ of
. 1ts re~exigting knonledge or other sources of information, it regands
it ag imposaible. for evidemos to eptablich the fact in qussticnl/ :
The foct that the Court remwrnds for evidencs merely as a mmtiexr
of expedlency snd that ths casss of remanda do not contrndic? the
valldity of the principles stated above,.is apparent fyom the
opinions in thacve caces,

\y

7/ Ses next vavs.
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Hashville, C, 2 St, L, Ry. v. ¥alters, 294 U.S. 405 (1935):
The Court held that the fact thet an underpass would
promote safety, us found by the State court, was nct
sufficient to sustain the validity undar the due procesa
clause of the imposition on a ratlrcad of the cost of
the underpass and thst the arguments of the railrgad
as to the existing highmay facilities, the deplstion of
the rallwayls ravemues, oto,, were also relewant, The
Court remanded the case for findings with respsct to these
facts, stating that it was particularly ispertant for the
State Court to make such £irdings initielly, since it
might bave Juddcial knowledye of loecal conditicns which
would not be posssssed by the Supreme Court (pp. 428-433).11/

CONCLS IO
As to tho facts in point. with respect to the Japansge
progran, it appears thut all of them could be estublished to the
Court's satiafaction withozrbthe introduction of evidence end memm -
that oven the citation of documentary authority would not be necessary

« with respect to many of them; however, it is obvious tba.t:x‘mmh_‘

documentary suthority as is available should ba used. It would also
appoar that the facts could be sufficiently established, without the

nae of evidencae, so that the Court would rofuse any offer of evidence
,“/

to contradict these rgcts.. It magt be borne in mind that with regpact
to the existencs of tiss to Jagan, methods of Ainculcatdng loyalty to
Japan, the existence of disloyalty, esplonage, oivil disorder, etc.,
it ahould only be nscessary to establish the fact that the clvil or
military suthori‘bisn. had a reasonable basis for a belief in the
existence of these matters, rather than the. fsct that such phoencmena
agtually exiétad. The reports of the Tolan Committee include mosh
1/ In $nith v, Taxes, 233 US 630 (1914) the Court found thet a stals
statutas prohibiting persons from acting as railrosd conductors
unless they had apecified prior sxperience violated the due
procesa clause, pointing out that if it could not "take Judicisl

knowledge® of the fact thut other experiencs would also create a
quulification fer this work, the testimony established that fact,
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of the necassatry materdal and the Court, by virtus of its frequent uso

aod cltation of Congressional Cormities reparts, would be likely to
consider its statements as authoritative,




