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EHORADUY FOR NR., CHARLES FAHY
fe: United States v. firsbayashi - Ho 87"
United Stales v, Yazul - Ho.871
United Stztez v, loresabsu - 50,712
I annex & cdraft bricf in r*0.570. I cave sent ir. Zowe & copy.
Ga I.;::'il 5 the Supreme Court ordered thzt the cnlire record be
brought up in Nos, 870 and 871, The Cleric advises thot these cases
v31l be arguec durinc ths week of lay 10 which sllows a perloc of five
weeke for preparztiici, review ant printing ef tihz briefs, 1 understanc
that you wish a draft drief for review s quickly &z pos=ible in vlew
: . af the conatitutionzl issues and therefore I have prepmd the sanexed
Cree - - —dyaft aa yuickly &s poseible. within the ,..a.st tao weeus in order-io lszve
L &5 much time as ‘possible for revies,

. : In my opinicn minor d¢iffarences of prezmte.‘.im ¢f the Court's
i own muthoriiiem om the legel cuestionz of the war powor, cdue process and
L martisl lsw 111 have little {nfluence om their decisioa in view of their
Pt . own familiayity xith this meterisl and their scrutiny of the epplicatle
oo lew. The effective erea for assisting the Cowrt is in the presentation of -
o the fsctusl material, In this connection the ¥ar cei.&meni nes today -
S received s printed report from Gensral PeRitt shout th- Japanese evecustion
. and ia now deterzdining whether it is to be released szo thet it may be used
Ao - in ecnnnection wits these cases. The Yar Department has been revuested io
b Zuruish any poblishned mmierinls which may be helpful. I will continue
R " furthsr and so far 48 possible to document the facts which are not in the
“eeord bot which may be judicislly notieced on the constitutlionel question.

" ' In Ko.912, an 4pril 12 the Court refused an applicstlon to take
o ~up the <hele casze und there is p esented only the cariified technicel
qucst.im whether t.he prebation is & final judgamt.

' There sre certein problezs of crgen" getion oi‘ the argurent in
t.‘msa coses vtnch Fou should consider.

1. I hove made the main argument In ¥o.€70 uﬁiﬁi’x involves both
of the generzl guestions, evacustion wné curfew. In Heo. 871, which involves
oniy curfen; a short brief might be filed referring the Court to the brief
Tt BoL 287G for the main srgument and discussing the apecial quesztion of the
defendant's citisenship in Ho. 871 which is not presented in No.870. The
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main brief, however, can be cntitled in both of these cases with the
citizenship point epplicsble to only one of them. I do not think it -
makes much difference which method is edopted. I think ¥o. 912 clearly
should be 2 separate brief. )

2. Since the Government «ill zrgue $hat the legality of sub-
sequent cetention of tle Japanese is not Presented, it is not aliogetlier
consistent to include as an appendiz in tis trief o statement by the
Zircetor of the Yar Telocetion futnority,sresered post and propter litem
@wtem, converning the humane nature of the detention and relocation on
the legel theory thet it remotels rupports the reasonableness of the
evacuation. A diffficulty is that there is atrong difference of opinion
sbout the conduct of the camps and the Japarese certszinly would not
accept the WRA's views of its administretion. I &x inclined not to include
sueh an appendix on the ground that treaiment subsectent to evacustion is
act involved.

3- Should we include on appencix of Lest Cosst and general press
clippings to ahow the public concern at the time of evacustion?

ke -¥ay we in any respect go beyond ﬁublished materials and ask

" the Court to consider confidentizl investizetive reports existing zi the

time of the evacustion?

s These mutters f2ll lzrgely within the field of your personal
Judgment. 4 secondary resson for including materiel which could not be
Judicizlly noticed would be 1o persusde the Court that if the cases. could
not bYe deciced on metters of public Ymowledge they are to be zent bscic

for trial and not ruled against us.

Ed’ard Je Ennis

Copy to Mr. Hamm

P.S, Ho.£70 wan in forms pauperis in the courts below and ‘the record
has not been printed zmd I keve no typevritten copy of 1t. I
annex typewritten coples of the defendants’ briefs below.




